cond 
ering 
lard 
ai. 
ding 
toa 
ts 
ture 
r by 


SS0- 
ted: 
Ton. 
ourt 
Lidst 
and 
ser- 
nity 
bar 
him 
the 


Sa 
citi- 


rge 
the 


of 


ix 
ill, 





re. 
he 
im, 
he 


ne 





XUM 


THE ALBANY 


LAW JOURNAL. 65 








The Albany law Journal. 


A Monthly Record of the Law and the Lawyers. 
Published by Tas ALBANY Law JournaL Company, Albany,N Y. 








Contributions, items of news about courts, judges and lawyers 
or comments, criticisms on various law questions, addresses 

on legul topics, or discussions on questions of timely interest, are 
Sian from members of the bar and those interested in legal 


proceedings. 


{All communications intended for the Editor should be addressed 
simply to the Editor of Tuz ALBANY Law JouRNAL. All letters 
pelating to advertisements, subscriptions or other business matters 
shonid be addressed to Taz ALBany Law JouRNaL ComPanry.] 











Subscription price. Three Dollars per annum, in advance. 
sumber, Twenty-five Cents. 


Single 





ALBANY, N. Y., Marcu, 1908. 








Guvreut LZopics, 

In the matter of the award of the contract 
for the publication of the Miscellaneous Re- 
ports, which took place at the Secretary of 
State’s office on the 2d inst., it was found that 
the bid of the J. B. Lyon Company, of this 
city, was the lowest, and the contract was 
promptly awarded to that concern. This re- 
sult is altogether creditable to the judgment of 
the new State officers, Messrs. O’Brien and 
Miller, who have manifestly done the right 
thing, no matter what course may have been 
pursued by their predecessors. Five years ago, 
it will be remembered, the plain meaning of 
the English language, as well as the dictates of 
common sense, were set aside so as to give the 
contract to the “Octopus” by a forced and 
manifestly improper construction of the term 
“State.” The amount thus diverted from the 
people’s pockets to the insatiable maw of the 
“Octopus ” has been conservatively estimated 
at from $50,000 to $60,000 for the five years. 
The term “ State,” of course, means the people 
of the State, not the 200 or less county clerks 
and judges who are furnished copies of the re- 


ports gratuitously. At the previous letting, the 


fact that the “ Octopus ” was the lowest bid- 


der only on this item was used by its oleagi- 
nous and self-esteemed mouthpiece as a pre- 


text for claiming and obtaining the contract. 


That such a vicious precedent was not followed 
in the present instance, is altogether a matter 
of congratulation. The “Octopus” has se- 
cured the contract, but at such figures that it is 


—a fact pretty sure to be impressed upon it 
long before the contract has expired. A few 
more such contracts and the “ Octopus” is 
likely to find itself really evolving into the 
benevolent, high-minded, disinterested public 
servant which, of late, it has been hypocriti- 
cally claiming to be. 


An interesting adjudication upon the fruitful 
topic of street railway accidents and the re- 
sponsibility therefor, has just been rendered by 
the Court of Appeals. The statement of facts 
showed that Arthur Pinder, a fourteen-year- 
old boy, was forcibly ejected from a moving 
car on the Brooklyn Heights Railroad by the 
motorman. He was seen to pick himself up 
from the ground and walk slowly and lamciy 
across the street directly in front of another 
car, by which he was struck and killed. On 
the trial of an action brought by the boy’s 
father, as administrator, there was no evidence 
that young Pinder either looked or listened for 
the approaching car, or that his sense of sight 
or hearing was impaired by being ejected from 
the other car. The trial justice dismissed the 
complaint, but on an appeal to the Appellate 
Division that court ordered a reversal. The 
Court of Appeals has now given the final vic- 
tory to the railroad company, holding that 
nothing was shown to warrant an inference 
that Pinder was free from contributory negli- 
gence. Judge Gray, who wrote the opinion, 
said: “ The court is not enlightened by one 
fact proving, or tending to prove, that the de- 
ceased was vigilant to that degree which, under 
the circumstances, it was incumbent upon him 
to be, in attempting to cross a railroad track, 
and without which, notwithstanding the pos- 
sible negligence of the defendant in running 
over him, he could not himself have maintained 
an action for the injury received.” As to the 
contention that the boy’s fall “ may have ren- 
dered him for the moment unable to exercise 
his faculties with normal acuteness,” and that 
therefore he could “neither appreciate nor 
avoid the impending danger,” Judge Gray said 
that may or may not have been his condition. 
“That it was such is purely a matter of con- 
jecture. No one can say so and no fact 
testifies to it, unless we may predicate of a 
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senses of sight and hearing. To have per- 
mitted the jurors to pass upon the case would 
have been very clearly to permit them to in- 
dulge in mental speculations as to whether a 
person, violently thrown from a moving car 
and afterward walking lamely, was so affected 
mentally, or in his capacity to see and to hear 
as to be incapable of appreciating the danger of 
crossing a railroad track.” 





The case of the disputed will of Robert E.| seldom tried, 


recently de-' 


Higgins, of Tarrytown, N. Y., 
cided by the Court of Appeals, presents some 
interesting questions on the subject of expert 
testimony. Mr. Hopkins, who died in 1g9o1,| 
had some ten years prior thereto made a will. | 
When the document was opened it was found 
that it had been cancelled by fourteen nearly 
perpendicular marks drawn across the letters 
of his name. Only one question was pre- 
sented, viz.: Whether Mr. Hopkins himself 
had cancelled the signature with the intention 
of revoking the will. 

The Court of Appeals remits the proceed- 
ings to Westchester county for a jury trial in 
Supreme Court to determine whether the will 
was revoked by the testator. 

The matter of expert testimony comes be- 
fore the court by reason of the fact that, at the 
trial of the case, David N. Carvalho, the hand- 
writing expert, gave it as his opinion that the 
cancellation marks were not made by the same 
hand which wrote the signature. Judge 
Haight, in his opinion, says, after touching on 
the general criticism of expert testimony : 

It is, however, useful in a variety of cases and 
within reasonable bounds should be encouraged. 
But we have now reached a case where it is sought 
to establish that mere marks made over the signa- 
ture were not made by the person who wrote the 
signature, by the opinion of an expert. This is car- 
rying the use of opinions of experts beyond any re- 
ported case to which our attention has been called, 
and we now think that the time has come in which a 
limitation should be placed upon this class of evi- 
dence. The general rule which admits of the proof 
of the handwriting of a party by experts, who have 
compared the writing with other writings of the per- 
son is founded on the reason that in every person’s 
writings there is a peculiar prevailing characteristic 
which distinguishes it from the handwritings of 
every other person, and, therefore, an expert, by 
studying characteristics as they appear in the writ- 
ings of the person, may be able to determine with 











————— 


some degree of accuracy as to whether a writing 
sought to be proved contains any of the character- 
istics of that of which he has examined and studied. 
But mere perpendicular marks, or scratches, either 
perpendicular or horizontal, over a signature for the 
purpose of cancelling it, do not contain the charac- 
teristics necessary in the formation of letters to en- 
able an expert, or any other person, to speak with 
any degree of certainty with reference to the identity 
of the person who made the marks. 








Although indictments against children are 
cases arise occasionally in 
which the circumstances seem to call for 
severe action, and in these there are always 
to be reckoned with the legal presumptions of 
_law with respect to the capacity of infants to 
commit felony. The Solicitors’ Journal (Lon- 
don) mentions a case in point, which was 
recently tried at the Stafford assizes, in which 
the prisoner, a boy of thirteen, named Lockey, 
was charged with manslaughter. “The evi- 
dence,” says the Journal, “showed that a 
number of children were playing round a 
bonfire which they had made of some rubbish, 
when the prisoner deliberately put a piece of 
blazing paper against the dress of a little girl 
and ran away. The child’s dress at once 
caught fire, and she was so badly burnt that 
she soon afterwards died. Now, as to a child 
under the age of seven years, it is quite clear 
that there is an irrebutable presumption of 
law that he is doli incapax, and no criminal 
proceedings can be taken against him. Above 
the age of seven, and until he reaches four- 
teen, the infant is still presumed to be doli 
incapax, but the presumption may be rebutted, 
for malitia supplet aetatem. To rebut the pre- 
sumption, however, the prosecution must give 
clear and positive proof of a criminal mind in 
the child. In the words of Blackstone, the 
evidence of that malice, which is to supply 
age, ought to be strong and clear beyond all 
doubt and contradiction. There is a case on 
record of a boy of eight having been convicted 
of arson and hanged in the seventeenth cen- 
tury, evidence having been given that he had 
considerable cunning and was actuated by re- 
venge. It is hard to realize such an act of 
barbarism at the present day as the hanging 
of a child, but the principle established by 
these old cases remains. Hence it is not left 


to the defense to disprove the malice; it is 
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for the prosecution to give positive and strong some aid in determining how far we have advanced, 
evidence of the malice as an essential part of and whether we are now at a halt or still progressing. 


‘ A-criminal trial prior to 1688 has been compared to 
the case. This must be done by showing | a race between the king and the prisoner, in which 


that the youthful prisoner not only realized | ;y.¢ king had a long start and the prisoner was 
what the consequences of his act might be, | heavily weighted. After arrest the accused was kept 
but also was influenced by some sinister mo- in close confinement, had no counsel before or at his 
tive, as violent with animosity, revenge or the trial, did not know the charge against him or the 
ive of gain. tio cane Wied cone eight or evidence to be produced, had no means of procuring 


Li , “Id evidence for himself, and if he had could not have 
ten years ago at Liverpool, two mere children given it in court, as no witnesses were permitted to 


were rightly convicted of manslaughter. They testiry in pehalf of a defendant; he was allowed no 
had inveigled a well-dressed little boy to a_ books or papers during the trial, and could not reply 
lonely place, stripped him of most of his t® his accusers, as he could not testify in his own 
dothes, and then pushed him into a pond in favor. To us, at the present day, so long familiar 


- d d ; with trials in which prosecutor and defendant are 
which he was drowned. ere every element »jmost on an equality as to rights and privileges, it 


of malice was present, the deliberate planning would be difficult to furnish a reason for many of 
of the robbery, the coveting of the good the above rules were it not that they have been ex- 
dothes, and the desire to conceal their evil plained by the judges of the times. 

deed. In the recent case, however, the ac- Lord Coke said the reason why no counsel was 


db h b db | permitted to represent a prisoner in a felony case 
cused boy seems to have been actuated Dy | +, defend upon the facts was that in order to con- 


nothing worse than childish mischief and vict the prisoner the proof must be so plain that no 
boyish delight in frightening little girls. At counsel could contend against it. Sargent Hawkins 
any rate, the prosecution proved nothing more said: “It requires no manner of skill to make a plain 


serious, and the prisoner was acquitted ” and honest defense.” Strange as it may seem and as 
; P absurd as these reasons really are, especially when 


Seer very meagre and often perjured testimony resulted in 
RIGHTS OF PERSONS CHARGED WITH the prisoner’s death, it was years before he was per- 
CRIME. mitted the aid and assistance of counsel. In misde- 





meanors, counsel was allowed, so also to argue points 
As the history of a nation is said to be written in| of law, provided the court or judge were in any doubt 
the lives of its great men, so the development of the| about the question, when counsel was assigned to 
liberties and civilization of a people may be traced | argue it, so also in the star chamber proceedings, the 
by the advance in the administration of their laws, | defendant’s answer was required to be signed by an 
and especially that law which deals with offenses | attorney, and counsel were heard in argument of the 
against the king or stzte, viz., criminal law. Given | case before the court, but not till after the middle of 
atime when government takes life and liberty at | the eighteenth century did the practice prevail of per- 
pleasure, when a prisoner has no rights as against | mitting, in certain cases, lawyers to do everything 
his accusers, and we can reason, and reason correctly, | for a prisoner except address the jury; and it was 
that the great mass of people existing under such|as late as the year 1836, by statute of 7 Wm. 4 Ch. 
laws, are ignorant and spiritually dwarfed and that | 114, known as the Prisoner’s Counsel Act, that the 
the true dignity and importance of individual “man” | defendant could be fully and properly defended by 
has not yet fully dawned upon them. When, with | counsel in all cases. 
knowledge, there necessarily comes a realization that} When Fitzharris was tried for treason in 1681, 
man is of more consequence than any particular | the attorney-general objected to a solicitor assisting 
form of government, that government is made for |him and to his having any papers in his possession, 
man and not man for the government, then can be | which resulted in the following: 
seen every-increasing improvement in the laws and a| Judge—“I see this paper is a perfect formal 
fairer treatment of the prisoner before the bar of | brief.” Prisoner's Wife —“ Must he have nothing to 
justice. When, in 1794, the government of England |help himself?” Prisoner—‘“In short, the king’s 
tried by criminal prosecution to stop all just criti- | counsel would take my life away without letting me 
cism of public affairs, either in the press or by|make my defense.” Attorney-General—“I would 
speech, we find the sentiment flung forth in defiance | take only such papers as the law says he must not 
by Erskine —“I will assert the freedom of an Eng-| have. this innocency must make his defense, and 
lishman, I will maintain the dignity of a man ”—re- | nothing else.” 
ceiving the tumultuous approval of a people, changed| A trial or hearing to determine whether or not a 
and enlightened since earlier times; and before their | person did the thing charged would seem necessarily 
will the government gave way. A brief glance at|and inherently to involve two sides, both of which 
some of the changes which have been wrought in the | should be presented, to arrive at any sensible or just 
treatment of prisoners in courts of justice may be of! conclusion. But this was not the way of the common 
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law, which in criminal cases heard but one side, the| the Revolution to bring the accusing witnesses and 
law being that the prisoner could call no witnesses | the accused face to face at the trial, and not si 

to meet the testimony of the prosecution, the rea-| read depositions secretly taken as theretofore; aly 
son for which was sufficiently, logically and satisfac- | by statute of 7 Ann. C. 21, the prisoner was to be 
torily expressed when it was stated to be against the | furnished with a copy of the indictment and a list 
queen’s niajesty to contradict the crown testimony. | of the witnesses against him, and by 1849 he was per. 































Again it was said, “that the accuser set forth cer-| mitted to know before the trial what evidence was tof As ¢ 
tain facts and qualities in his libel and must estab-| be given against him. should 
lish these with evidence to be used in his prosecu-| By a rule of evidence applicable to civil cases, par- case 0 
tion, that if he failed to prove them an acquittal fol-| ties in interest could not testify, because it was con. of lav 
lowed, of course. and that, on the other hand, if the| clusively presumed that evidence given by sucha wit: & of the 
prosecution proved his libel, it could serve no pur-! ness in favor of himself must of necessity be per- said, | 
pose on the part of the defendant whose witnesses.| jury, and the same rule prevented defendants i § and 2 
if they contradicted what had already been proved | criminal actions from testifying in their own behalf § Eldor 
by those for the prosecution, must be swearing | although ever since Elizabeth’s time they could make § secret 
i falsely, which it was the business of the court to deny|a statement, and necessarily must do so, as they § lam, i 
f them an opportunity of doing.” If this rule seems| were obliged to conduct their own case. With us inf that ¢ 
absurd, its folly was still more apparent when ap-| New York State, a defendant charged with a crim its ju 
plied to an actual case. On July 24, 1590, John| has been a competent witness for himself ever since crimi 
Udall was tried at Croydon Assize for the felony of | the middle of the nineteenth century, but the wisdom ceed 
publishing a libel. He had been refused the privi-| of permitting one so deeply interested to testify, was ft the c 
lege of counsel to assist him, and was also refused | seriously questioned, and the innovation bitterly op- 9 son 
} the privilege of contradicting the written statements | posed in England by able jurists until in 1898 a law hims 
of certain witnesses secretly taken and read against | was enacted giving the defendant this privilege. lege 
) him. He desired to show by other witnesses that| - I have brietly referred to some of these harsh rules Con: 
these statements were untrue, because the persons|of the common law and the changes wrought by the 
making them had subsequently retracted all therein | time, increased wisdom and what to us seemnis com- vaile 


contained, but he was informed by the court that | mon sense, that especial emphasis might be laid upon 
such proceedings would be against the queen's maj-|one right or privilege which the common law did 
esty, and the trial proceeded to his conviction. | afford a person charged with crime, viz., that he need 
When brought up for sentence, he was asked the} not criminate himself, the maxim being, “ Nemo ten 
usual question why judgment of death should not be| eture seipsum accusare” (No man can be compelled 
pronounced upon him, and, among other objections, | to accuse himself). 
he stated that some of the witnesses who had made} It was said in Udall v. Walton (14 M. W. 256), 
depositions against him had, before the trial, admitted | that “a man is competent to prove his own crime, 
their falsity, whereupon the judge put this strange|though not compellable.” Thus he could always 
question to him, “Why did you not plead these} plead guilty. 
things to the jury?” To which Udall gave this} By the Roman or civil law, adopted all over the 
strong and sensible reply, “I did so offer to produce | continent of Europe, trial by torture or the rack was 
sufficient proof of it, but your lordships answered| common, an instance being reported of its use as 
that no witnesses might be heard in my behalf, seeing | late as 1849 at Herison, capital of Inner Appenzell 
it was against the queen, which seemeth strange to| Switzerland, where a young girl of nineteen, who 
me, for methinks it should be for the queen to hear | had assassinated her rival, and her lover were both 
all things on both sides when the life of any subject | put to the torture to obtain a confession. Black- 
is in question.” So in the case of William Summer-| stone tells us that the civil law justified the use of 
ville, who was indicted for the murder of his|the rack as a means of trial on the ground that the 
mother in 1669, the prosecutor introduced testimony | law was so tender of human rights that it could not 
that the injuries charged caused her death, and the | endure that any man should die upon the evidence of 
defendant was not permitted to contradict this by|a false or even a single witness, and therefore com 
showing that death was due to other and natural |trived this method that innocence might manifest it- 
causes. After the middle of the seventeenth cen- | self by a stout denial, or guilt by a plain confession. 
tnury, the prisoner was allowed to call witnesses, but| It was the boast of the common-law admirers, such 
they could not be sworn, which resulted in the trial| as Coke, Fortesque and others, that torture, or the 
judge, when delivering his charge, calling the at-| rack, or even the inquisition, was never a part of its 
tention of the jury to the fact that the crown wit-| system and not permitted in England, but as good 
nesses testified under oath, while those for the de-| laws may be badly administered or not applied at all 
fendant did not, thus indicating that the former were| by a corrupt government, so we find that, contraty t 
the more reliable. In 1702, by statute, the witnesses|to the theory, in practice the torture was used in} & 
for the prisoner were permitted, in some cases, but | some instances for obtaining evidence under Henry 
not all, to be sworn like those for the crown. VIII and also during the reign of James I and | 
Other ameliorations of the common-law rules were | Charles I, not only in political cases but in those of 
effected by time, so that it became the practice after ordinary offenses. During the reign of Charles |, 
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however, when Dr. Land, in Felton’s trial for the | 
murder of the Duke of Buckingham, proposed that 
he be sent to the rack and compelled to confess his 
accomplices, the king referred the matter to all the 
who unanimously decided that such procedure | 
was illegal according to the law of England. | 
As aforesaid, it was the common law that no man}! 
should be compelled to criminate himself. In the| 
ase of Regina v. Scott (1 Dearsly and Bell) this rule 
of law was called by Lord Campbell the great maxim | 
of the common law. Judge Coleridge referring to it, | 
sid, “A maxim of our law is settled, as important | 
and as wise as almost any other in it,” and Lord 
Eldon said of it, “ This maxim is one of the most 
sacred principles of the law in this country.” Hal- 
fam, in his Constitutional History (pp. 61-441), says | 
that one object of the star chamber in drawing within | 
its jurisdiction from the common-law courts so many 
criminal cases was, among others, that it could pro- 
ceed by interrogating the accused, not permissible by 
the common law. Story, J., says the rule that a per- 
son shall not be compelled to be a witness against 
himself is by an affirmance of the common-law privi- 
lege of inestimable value. While Cooley, in his| 
Const. Lim. (p. 379), says: “A peculiar excellence of 
the common-law system of trial over that which pre- 
vailed in other civilized countries consists in the fact | 
that the accused is never compelled to give evidence 
against himself. Much as there was in that system 
that was heartless and cruel, it recognized fully the 
dangerous and utterly untrustworthy character of ex- 
torted confessions and was never subject to the re-| 
proach that it gave judgment upon them. | 
While this theory of the common law may have | 
developed into all that has been claimed for it, yet we | 
find in the earlier trials that it was seldom applied | 
and continually violated, not however, without re- | 
sistance. In many instances, especially in political 
cases, the suspected person upon being arrested was 
examined by the privy council, acting, we might say, 
as committing magistrate, and the examination thus 
taken was read at the subsequent trial. The case 
of Udall, before referred to, is a striking instance of 
this practice and also of the fact that the questioning 
and examining of an accused person to obtain evi- 
dence against him, was at that early day considered 
contrary to the law of the land and the liberties of 
an Englishman. He was tried, as I said, at Croydon 
Assize, July 24, 1590, for felony in writing a libelous 
book. The account of the trial seems void of all 
evidence against him, except such as might be in- 
ferred from his refusal to admit or deny having writ- 
ten it. Six months before the trial he was arrested 
and taken before the lords of her majesty, in privy 
council, who committed him. He was at once ques- 
tioned regarding the book and his connection with it, 
somewhat as follows: 
Q. “What say you, did you make these books, o1 
know you who made them?” 





A. “That will not follow, but if you think so I 
cannot do withal.” 
Q. “If you be not the author, say so, and if you be 


| confess it, you may find favor.” 


A. “Whether I made them or no, / think by law I 
need not answer.” 

Q. “Will you swear to answer to such things as 
shall be demanded of you in behalf of our sovereign 


| lady, the queen?” 


A. “I will take an oath of allegiance to her, but 
to swear to accuse myself, I think you have no law 
for it. I take it to be my duty in this case not to 


| answer nor the magistrates to require it of me.” 


For this refusal he was confined in prison. Other 
trials, such as those of Sir Thomas More and Sir 
Walter Raleigh, illustrate the practice of examining 
and questioning the accused before trial to obtain 
confession or evidence. But the greatest abuse in 
this line was to be found in the star chamber pro- 
cedure, which carried to such an extent this method 
of examining suspected or accused persons before 
trial for the purpose of making them confess or give 
evidence, that it, with other causes, brought about 
the court’s abolition in 1640. This tribunal caused 
the prisoner to be examined on interrogatories, and 
required him to take an oath to answer truly all 
questions put to him. This examination, together 
with the depositions of witnesses, was presented to 
and the case argued before the privy council, sitting 


|in star chamber. Sometimes the case was disposed 


of in a very summary way, for if on private exami- 
nation the accused was thought to have sufficiently 
confessed, sentence was immediately awarded without 
any formal trial. The principal point to which I de- 
sire to call attention is that before trial the accused 
was obliged to submit to questioning and cross- 
questioning about the suspected crime, his answers 
being evidence against him. This certainly was a 
violation of the above maxim, and was so consid- 
ered by the people of the time, who may not have 
understood much about law, but who did undoubtedly 
fee) that to submit an accused person to such meth- 
ods of investigation, making his life or liberty depend 
upon the answers which he might give under such 
agitating circumstances, was opposed to the laws of 
God, of nature, and of England, as they vaguely 
understood them to be. No case better illustrates 
this than that of John Lilburn, tried in 1637 before 
the star chamber. He was committed for sending a 
seditious libel out of Holland into England, was or- 
dered by the privy council to be examined before the 
attorney-general, and on being taken to that official’s 
chambers, was referred to the chief clerk. After ask- 
ing his age, residence, employment and the like, the 
charge against him was touched upon, but Lilburn re- 
fused to answer any questions about the matter, say- 
ing: “I know it is warrantable by the law of God, 
and I think by the law of the land, that I may stand 
on my just defense and not answer your interroga- 
tories, and that my accusers ought to be brought face 





A. “TI cannot answer to that question, my lords.” 
Q. “You had as good as say you were the author.” 


to face to justify what they accuse me of.” Again 
he said: “I will not answer your questions because 
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I see that you go about this examination to ensnare 
me, for seeing the things for which I am imprisoned 
cannot be proved against me, you will get other mat- 
ter out of my examination.” The chief clerk there- 
upon informed him that there would be a course 
taken with him to make him answer, and in twentieth 
century fashion said: “Oh, you might as well an- 
swer, for I have the sworn examination of two wit- 
nesses who accuse you.” Persisting in his refusal, 
he was brought before the star chamber, which he 
addressed as follows: “ By the laws of England I am 
not to answer questions against or concerning myself. 
By the Petition of Right, I am not to answer.” The 
Petition of Rights says nothing about this matter, 
but the replies of Lilburn show the bitter opposition 
to the inquisitorial process of procuring convictions. 
For his stubbornness Lilburn was sentenced to stand 
in the pillory and to pay a fine of £500 and be 
whipped. 

Sometimes the questioning of a defendant received 
sharp rebuke, as from William Mead, who with Wil- 
liam Penn, was tried at the Old Baily in 1670 for a 
tumultuous assembly. When the judge said to him, 
“What say you, Mead, were you there?” he replied, 
“Tt is a maxim of your own law, ‘Nemo teneture 
accusare seipsum, which if it be not true Latin, I 
am sure it is true English, that no man is bound to 
accuse himself, and why dost thou offer to ensnare 
me with such questions? ” 

Although the system of interrogating the accused 
survived to some extent many years after the fall of 
the star chamber, by degrees it ceased altogether. 
By statute of Philip and Mary, passed in 1554 and in 
force until 1826, a person arrested for felony was to 
be brought before a justice of the peace and examined 
and questioned, but in usage it became optional for 
the prisoner to answer or not as he saw fit, and 
finally the matter was firmly settled by 11 and 12 Vic- 
toria Ch. 42 (1848), known as the Jervis Act, by 
which it was provided that prisoners brought before 
justices of the peace must be informed that they are 
not obliged to answer, and that what they do say willi 
be used against them, and this is the law of England 
to-day. 

Under the civil law, after torture as a means of 
trial was abolished, the inquisition or secret examina- 
tion still left way for much abuse. In parts of Ger- 
many, we are told, the inquiring judge was allowed to 
resort to all kinds of tricks in order to work upon 
the imagination of the prisoner, as for instance, call- 
ing him up at midnight to question him before a 
human skull. By such means it was sought to get 
evidence or confession, every effort being made for 
this purpose. But that even an accused or suspected 
person had rights which should be guarded and pro- 
tected by the strong arm of government, instead of 
the government stripping him of all safeguard, at the 
mere breath of suspicion, has finally been recognized, 
and now since the Reformed German Code of 1877, 
the criminal procedure is no longer secret or inquisi- 
torial. 

The principal hardships suffered by the procedure 





in France was the practice of confining an pomie 
person in a solitary cell, when his sole visitors were 
the jailor and the judge de instruction, whose duty 
it was to visit him day and night to torment ay 
harass him into a confession or such statements 
might aid the prosecution. But even this was mod. 
fied in 1897, France being the last, as I believe, of th 
European nations to reform these methods of th 
civil law. 

Thus we see that in these leading nations, earliey 
in England, there has been a steady improvement jn 
the treatment of a person accused of crime and, 
growing recognition of his inherent and individ) 
rights, also an increasing inclination to place him 
far as his defense is concerned, on an equal footing 
with the prosecution, forbidding the authorities to 
take advantage of his incarceration to wring from 
him the evidence to convict. 

The unjust procedure of the mother country, yio- 
lating in so many trials the common-law maxim and 
privilege, as well as the inquisitorial method in 
force upon the continent, must have been fresh and 
vivid in the minds of those who established a govern- 
ment here, for, breathing the air of perfect freedom 
unfettered by rigid usage and custom, unrestricted by 
royalty and caste, they declared that there were cer- 
tain rights belonging to every individual, as a free 
man, which were as certain and as permanent as his 
right to live, and which all governments ought to 
respect and preserve. Thus, the people of Virginia 
assembled in convention at Williamsburg in May, 
1776, drew up a form of government inserting the 
following as the beginning and a part of the Con- 
stitution : 

“A declaration of rights made by the representa- 
tives of the good people of Virginia assembled in 
full and free convention, which rights do pertain to 
them and their posterity as the basis and foundation 
of government.” Among which is, VJII. “ That in 
all capital and criminal prosecution a man hath a 
right to demand the cause and nature of his accusa- 
tion, to be confronted with the accusers and wit- 
nesses, to call for evidence in his favor and to speedy 
trial by an impartial jury of his vicinage without 
whose unanimous consent he cannot be found guilty, 
nor can he be compelled to give evidence against 
himself, that no man be deprived of his liberty ex- 
cept by the law of the land or the judgment of his 
peers.” When, in 1787, the federal Constitution was 
submitted to the people for ratification, it met with 
strong opposition because it contained no bill of 
rights and was adopted by the States with amend 
ments which subsequently became the first ten 
amendments to that instrument, the fifth providing 
that “no person shall be compelled in a criminal 
case to be a witness against himself.” It should be 
noted that this and the sixth amendment, directing 
that the accused shall be confronted with the wit: 
nesses against him, are the only rules of evidence, if 
the latter may be considered such, which have been 
deemed of such importance to be imbedded in the 
very foundation of our government. New York 
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State subsequently inserted a like measure in its| constitutional provision and the laws pertaining to 
Constitution, where it has remained to the present | the subject. 


day. The reason for the restriction of the fifth 
amendment upon the federal government would in- 
dicate that it should be liberally construed in favor 
of an accused person, and in the Boyd case (116 
U.S.) it was said: “Any forcible or compulsory ex- 
tortion of a man’s own testimony or his private 
papers to be used as evidence to convict him of 
crime or to forfeit his goods is within the condemna- | 
tion of that amendment. * * * We have been | 
unable to perceive that the seizure of a man’s private | 
books and papers to be used in evidence against | 





Voluntary confessions have always been competent 


evidence, the general rule being that all that a party 


has said which is relevant to the question involved 


on the trial is admissible in evidence against him. 


But while confessions or admissions have been 
deemed competent and been the sole evidence in 
numerous cases at common law upon which a convic- 
tion for a crime has been obtained, yet the text 
writers upon the subject, as well as judges, have ever 
deemed them entitled to little weight and much sus- 
picion and think they should be received with great 


him, are substantially different from compelling him | caution. 


to be a witness against himself. Illegitimate an-1 un- | 
constitutional practices get their first footing by silent 
approaches or slight deviations from legal modes of | 
procedure. This can only be obviated by adhering to | 
the rule that constitutional provisions for the security | 
of the person and property should be liberally con- | 
strued. A close and liberal construction deprives | 
them of half of their efficacy and leads to gradual de- | 
preciation of the rights as if it consisted more in| 
sound than in substance.” 


From this very brief, but I trust not inaccurate | 


statement of the history of the treatment of prison- | 
ers before and at the trial, we can gather, I think, 


these conclusions: 


That one right or privilege of an accused person at 
common law was that he need not furnish evidence 
against himself, which right, if not written definitely 
in the law, was in the mind and breast of every Eng- 
lishman; that through desire for speedy and sure 
convictions this rule was frequently violated ; that not 
only was the accused questioned at the trial, but a 
practice sprang up of examining him after arrest and 
before trial for the purpose of obtaining confessions 
or evidence, a practice carried to such extent by the 
star chamber that it resulted, with other causes, in| 
the abolition of that court; that, through a growing 
sense of justice and not by legislation solely, this in- | 
quisitorial process ceased altogether; that the abuse 
arising from such a system both in England and on 
the continent resulting in so much injustice and | 
suffering, was to find no foothold in this country, | 
where the chief corner-stone of government was the | 
tight and liberties of individual man, and for this | 
Teason it was declared and enacted that no person in | 
a criminal case should be compelled to give evidence 
or be a witness against himself. 

May we not ask the question, that if under these 
constitutional provisions, private papers taken from 
the possession of a defendant by government officials 
or agents under color of right or authority, but not 
by force or fear, are not competent evidence against 
him, how it is that words, statements or confessions 
obtained from him by such officials or agents through 
urging, bullying, browbeating and repeated question- 
ing under color of authority, are competent to be used | 
against him? And this brings us to a consideration 
of the practice in New York State under a similar | 





Blackstone says: “ Confessions are the weakest and 
most suspicious of all testimony, ever liable to be ob- 


|tained by artifice, false hopes, promises of favor or 


menaces, seldom remembered accurately or reported 
with due precision and incapable in their nature of 
being disproved by other negative evidence.” 


Cooley, writing on this subject, says: “ Under the 
excitement of a charge of crime coolness and self- 
possession are to be looked for in very few persons; 
however strongly we may reason with ourselves that 
no one will confess a heinous offense of which he is 
not guilty, the records of criminal courts bear abund- 
ant testimony to the contrary. If confession could 
prove a crime beyond doubt no act which was ever 
punished criminally would be better established than 
witchcraft and the judicial executions which have 
been justified by such confessions ought to consti- 
tute a solemn warning against the too ready reliance 
upon confessions as proof of guilt in any case.” 
Even under the common-law rule admitting confes- 
sions and admissions if it appeared that they were 
not the spontaneous statements of the prisoner, but 
were induced by threats or promises they were 
excluded as absolutely unreliable. As expressed by 
Hawkins: “A confession, whether made under an 
official examination or in discourse with private per- 
sons, which is obtained from a defendant either by 
flattery or hope or by the impression of fear, how- 
ever slight the emotions may be implanted, is not ad- 
missible in evidence.” And thus at one time the 
courts were disposed to take almost any opportunity 
to exclude evidence of confessions, innocent remarks 
being treated as inducements to confess; saying to a 
prisoner : “ You had better tell all you know” and “ it 
might be better for you to tell the truth and not lie,” 
were held to exclude confession thereupon made, be- 
cause of the inducement or hope held out by the 
words “ you had better.” The New York rule, how- 
ever, is by no means so liberal to the accused, section 
395 of the Code of Criminal Procedure providing: 
“A confession of a defendant in the course of a 
judicial proceeding or to a private person can be 
given in evidence against him unless made under the 
influence of fear produced by threats or unless 
made upon a stipulation of the district attorney that 
he shall not be prosecuted therefor.” According to 
this law any evidence or confessier. obtained from an 
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accused person after arrest and before trial, is com- 
petent evidence against him, unless obtained by threat 
producing fear or a promise from the district attor- 
ney. It will be seen at once that there is much 
which can be said and done to a prisoner not amount- 
ing to threat producing fear, or a promise from the 
district attorney, but equally objectionable which may 
induce or compel a confession or admission, and this 
open doorway has led to the practice of taking the 
prisoner, in many instances, after arrest, into the 
presence of the arresting or police authorities, and 
there questioning and cross-questioning him, much 
like the old inquisition, regarding the charges against 
him, and this, although the law provides and pre- 
sumes, as we shall see, that immediately after arrest 
the prisoner shall be taken before a magistrate, 
where he is to be warned of his rights and privileges 
which the law in theory gives him. Look for a mo- 
ment at some of the reported cases. In People v. 
Mackinder (80 Hun, 40), two person were indicted 
and arrested for robbery. From the testimony of one 
defendant it appeared that immediately after arrest 
he was taken before the chief of police of Syracuse 
and told by that official that if he didn't tell the 
truth he would give him twenty years for perjury; 
the chief swore at him, called him a liar and said he 
would lock him up till he did tell all he knew. The 
chief, when called, admitted that upon his private 
examination of the defendant he said something 
about perjury, that he called him a liar and would 
not deny that he told him he would have him pun- 
ished for perjury. All that the defendant said at this 
private inquiry was received in evidence against him. 
In People v. Cassidy (14 N. Y. Suppl. 349), the 
defendant, a paralyzed boy of eighteen, was tried for 
arson. After arrest he was taken to police head- 
quarters in New York city and there privately exam- 
ined by Inspector Byrnes, who admitted that, as the 
boy insisted on denying all knowledge of the crime, 
he brought him from the cells three distinct times to 
cross-question him, the last time confronting him 
with other people who accused him, and that then he 
burst out crying and made a statement which the 
inspector did not take in writing but gave in evi- 
dence at the trial from his best recollection. The 
defendant testified that between five o’clock in the 
afternoon and ten o’clock at night he was taken up 
and down two flights of stairs leading from his cell 
to the inspector’s office twenty-six times. In 1808 
one Samuel J. Kennedy was charged with the mur- 
der of Emeline Reynolds at the Grand Hotel, New 
York city. He was tried, convicted and his convic- 
tion reversed by the Court of Appeals, and upon a 
new trial the jury disagreed and he was set at liberty. 
It appeared in evidence that after his arrest he was 
taken before Police Captain Price and four or five 
other police officers, and closely questioned as to his 
whereabouts and all his movements on the day and 
night of the supposed murder. Three or four times 
he was thus examined in one day, without a friend or 
counsel present, his father, who had called, not being 
permitted to see him. The police captain could not 





say how many times he had called Kennedy from his 
cell at night, yet one of the strong points presseq 
against the defendant at the trial was that when 
questioned on these various occasions some of his 
answers and statements were conflicting, although 
what he did s:y was not taken down in writing but 
testified to by the different police officers from their 
recollection, which was as varying as Kennedy’s al. 
leged statements. 

When we turn to the evidence taken before Magis. 
trate Mayer, on the recent hearing of the Florence 
Burns case, a young girl charged with the murder of 
Walter Brooks, we find resort to the same practice, 
Two detectives called upon her at her home in 
Flatbush, Brooklyn, after the supposed murder, and 
without telling her that she was charged with any 
crime, inquired about her acquaintance with Brooks, 
when she had seen him last and other matters that 
might connect her with the tragedy. She was then 
placed under arrest, but instead of being taken before 
a magistrate, was taken into the presence of a police 
captain and other police officers, at a station house 
in Manhattan, New York city, and there, alone, with- 
out friend or counsel, behind closed doors, was ques- 
tioned and cross-questioned about her relations with 
the deceased and her whereabouts on the night of his 
death, and other matters that might bring out evi- 
dence against herself. At no time was she informed 
that one of her rights, according to the law, was that 
she need not answer any questions, but, on the con- 
trary, all the surroundings and proceedings had the 
appearance of being lawful, and the air of authority. 

While she was being questioned, her father and 
lawyer were in an outer room, but not admitted to 
this inquisitorial investigation. 

From these few instances it may be seen that a 
person under arrest charged with crime, prior to be- 
ing taken before a magistrate, may be examined and 
questioned by police officers regarding the alleged 
offense, and that the answers given and statements 
made are competent evidence against him at his trial, 
unless threats producing fear or promises were used 
to obtain them; that the prisoner need not be told 
that he is entitled to counsel, or that questions need 
not be answered, nor is it requisite that answers or 
statements made should be reduced to writing, but 
they may be trusted to the memory of man, a faculty 
easily and unconsciously touched by time. 

This being a possibility and in fact the practice, 
what rights, if any, has a person under arrest, 
charged with a crime, as respects this matter of fur- 
nishing evidence against himself? 

By the Code of Criminal procedure, section 165, 
and also section 338 of the charter of the city of New 
York, police officers immediately upon arrest must 
take the prisoners before a committing magistrate, 
who in all cases of felony, and in New York city 
misdemeanors also, does not try the case but ex- 
amines into the charge made, and if it appears that 
a crime has been committed and that there is suff 
cient cause to believe the accused guilty therefor 
holds him for trial in a higher court. It is no part 
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of the magistrate’s duty to pass upon the weight of 
conflicting testimony, as the hearing is not a trial and 
his determination to hold the defendant for a higher 
court is not presumption of guilt; yet the law gives 
to the prisoner, thus brought before a magistrate, 
certain rights which must be observed and are con- 
sidered valuable and substantial. They are con- 
tained in chapter 7 of the Criminal Code previously 
embodied in the Revised Statutes as early as 1828. 
Section 188 reads, “ When the defendant is brought 
hefore a magistrate * * * upon an arrest either 
with or without a warrant on a charge of having 
committed a crime, the magistrate must immediately 
inform him of the charge against him and of his 
right to the aid of counsel in every stage of the 
proceedings and before any further proceedings are 
had.” Section 189: “ He must also allow the defend- 
ant a reasonable time to send for counsel and adjourn 
the examination for that purpose, and must upon the 
request of the defendant require a peace officer to 
take a message to such counsel in the city, as the 





defendant may name.” After waiting a reasonable | 
time for counsel, the magistrate proceeds to examine | 
the case, unless examination is waived by the defend- | 
ant. Section 196, regarding this, provides: “ When, 
the examination of the witnesses on the part of the | 
people is closed, the magistrate must inform the | 
defendant that it is his right to make a statement in | 
relation to the charge against him (stating to him the | 
nature thereof), that the statement is designed to/| 
enable him if he sees fit to answer the charge and| 
to explain the facts alleged against him; that he is| 
at liberty to waive making a statement and that his | 
waive cannot be used against him on the trial.” 

Section 197. If the defendant choose to make a 
statement the magistrate must proceed to take it 
in writing without oath. 

Section 199. The answer of the defendant to each 
of the questions must be distinctly read to him as it 
is taken down. He may thereupon correct or add to 
his answers, and it must be corrected until it is made 
comformable to what he declares to be the truth. 

Section 200. The statement must be reduced to 
writing by the magistrate or under his directions and 
authenticated in the following manner: (1) The 
authentication must set forth in detail that the de- 
fendant was informed of his right as provided in 
section 196, and that being so informed he made the 
Statement. (2) It must contain the question put to 
him and his answers thereto as provided in sections 
198 and 199. (3) It may be signed by the defendant 
or he may refuse to sign it; but if he refuse, his 
reason therefor must be stated as he gave it. (4) It 
must be signed and certified by the magistrate. If 
these provisions are complied with, the prisoner’s 
Statements or replies may be given in evidence at 
the trial against him, but if not complied with then 
anything the accused may have said before the mag- 
istrate, is not competent evidence, although stated 
voluntarily and freely and in public, not in secret, 
although taken down word for word as he said it 





and not left to memory. 
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Now these statutory requirements apply solely to 
hearings before magistrates, but so important to an 
accused person have they been considered, that the 
courts have extended them to examinations before 
a coroner, who is not a magistrate, and to the hear- 
ings of a grand jury. Unless warned and informed 
of his rights as above required, all that a prisoner 
may say about the charge against him at an inquest 
or before the grand jury.is inadmissible as evidence. 

This, then, is the law: nm person arrested charged 
with a crime is taken to the station house into the 
captain’s office, surrounded by a number of officers, 
and in private questioned and cross-questioned about 
the alleged crime; he has no counsel nor has he 
consulted with one, has not been informed of his 
right to legal aid and advice, nor given an oppor- 
tunity to procure it even if he knew this right; he 
is not told that all these questions put to him need 
not be answered, but from the air of authority in 
these surroundings he has every reason to suppose 
that he must answer; his statements are not taken 
down as he makes them, nor the questions to which 
they respond, and months after on his trial these 
officers may testify from memory what took place 
and what was said, each no doubt varying in the 
account of it. This same prisoner the day after this 
police examination is taken before a magistrate for 
a hearing and then the law steps in and tenderly 
surrounds him with certain rights and safeguards; he 
must have time to procure counsel; although in pub- 
lic and surrounded by friends, he cannot be ques- 
tioned without being informed that he need not 
answer; all his statements must be taken down in 
writing as he gives them, together with the questions 
asked. “Why,” asks the accused, “if these rights 
or precautions are so sacred and important, why was 
I not informed of them at a time when they might 
have been of some use and protection to me? I 
have already been examined by the police who have 
my statements for use against me.” When the law 
wrings evidence from a prisoner by one agent and 
afterwards informs him by another that it never 
compels an answer against himself, it is akin to that 
procedure which would not permit the prosecuting 
witnesses to be contradicted, as being against the 
dignity of the crown. 

For what reason or purpose, we may ask, are these 
rights or privileges given to a prisoner when exam- 
ined before a magistrate? It does not do to say the 
statute requires it. No statute gives him these safe- 
guards when examined before the coroner, yet the 
courts have extended them to such hearings. For 
what reason was the statute enacted? Neither does 
it answer the question to say that such an examina- 
tion is a judicial proceeding. This may do for a 
text-book classification, but it does not give us a rea- 
son for requiring the accused to be cautioned and 
warned of his rights before taking his statement, 
otherwise those statements cannot be received in evi- 
dence against him, although voluntarily made. Let 
us look at some of the judicial decisions of this 
State and see if they explain. 
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The first case of importance bearing upon this 
matter is People v. Hendrickson (10 N. Y.1). The 
wife of the defendant was found dead in bed. At 
the coroner’s inquest, the defendant, not then ar- 
rested nor even suspected, was examined as a wit- 
ness. Subsequently he was charged with the crime, 
arrested and at the trial his statements before the 
coroner were offered in evidence and received on 
the ground that when made he was merely a witness, 
not under arrest charged with the crime. 

Judge Parker, in his opinion, said: “When the 
evidence offered has been rejected on the ground that 
the statement was made when the prisoner was in 
custody charged with the crime, it was excluded be- 
cause these were cases of the examination of a pris- 
oner not a witness. 


precautions for the protection of the accused are) 


always to be observed. In this State, such an exami- 
nation is regulated by statute. But neither is the 
statute, nor were the common law rules of which it 
is declaratory, applicable to any examination, except 
that of a person brought before a magistrate on a 
charge of crime.” Under the statute, however, the 
coroner was no such magistrate. Continuing, he 
says: “It is the policy of the common law never to 
compel a person to criminate himself; that policy 
secures as well to a witness as to a party, the privi- 
lege of declining to answer; the former is supposed 
to know his rights, the latter is to be specially in- 
structed in regard to them by the presiding magis- 
trate.” Judge SeLpen dissented in a long opinion, 
the substance of which is given in the next case to 
be cited. What Judge Garpiner has to say was sub- 
sequently quoted with approval, and in part is this: 
“Hendrickson was called, sworn and testified before 
the coroner’s jury without warning as to his privilege 
and without objection on his part. If on that occa- 
sion he occupied the position of a person accused 
of a crime or a defendant, his situation would be 
similar to that of a person before an examining 
magistrate and although the tribunal might be 
different yet upon principle his rights should be the 
same in both cases.” Yet the proceedings before a 
coroner have no more formality and no more re- 
semble a “ judicial proceeding ” than do examinations 
conducted by police captains and officers; in fact, this 
judge says that the proceedings before a coroner are 
but a “ mere inquest of office” to ascertain the cause 
of death and not to determine that any particular 
person is guilty of the crime causing it. “From the 
time,” however, says Judge Garpiner, “that a felon- 
ious homicide was established the proceedings would 
assume the form of an inquiry before a grand jury.” 

In the next case we find a more definite statement 
of the reasons for this protection. of a prisoner. 
People v. McMahon (15 N. Y. 383) differed from the 
Hendrickson case in that the defendant was arrested 
without a warrant as the suspected murderer of his 
wife, and immediately taken before the coroner then 
holding an inquest to ascertain the cause of the 
woman’s death. He was there examined, but in no 





In such cases it is a judicial | 


examination and should not be on oath, and certain | tary is not used in contra-distinction to compulsory 








way cautioned, and subsequently at his trial the state. 
ments made at the inquest were received in evidence 
against him. On appeal this was decided to have 
been an error; that being under arrest, charged with 
a crime, he was entitled to the protection of the 
statute upon examination. Judge SELDEN, who dis- 
sented in the Hendrickson case, writing the opinion 
of the court, says: “The first distinction which the 
law makes is between a declaration or statement 
made before and one made after the accused was 
conscious of being charged with or suspected of the 
crime. If before, it is admissible in all cases, whether 
made under oath or without oath, upon a judicial 
proceeding or otherwise, but if made afterwards, the 
law becomes at once cautious and hesitating, the 
inquiry then is, was it voluntary? The word volun- 
* * * but in the sense of proceeding from spon- 
taneous suggestion of the party’s own mind free from 
the influence of any extraneous disturbing cause. It 
may be well doubted whether the celebrated maxim, 
‘nemo tenetur prodere se ipsum, has itself any 
other substantial foundation than the uncertainty and 
doubt which must ever attend all extorted confes- 
sions.” Speaking of the acceptance of a statement of 
a prisoner made under oath, he continues: “If it 
(the claimed error) is because a mere arbitrary rule 
which prohibits magistrates from taking the exami- 
nations of prisoners charged with crime upon oath, 
has been violated, then perhaps the decision in this 
case is right, but if on the other hand the rejection in 
such cases flows, as I believe, from the same prin- 
ciple which rejects statements drawn out by prom- 
ises or threats, viz., that the evidence is too uncer- 
tain to be safely relied upon, then it will be found 
difficult to sustain it.” * * * “It is considered 
that a judicial oath administered when the mind is 
disturbed and agitated by a criminal charge may 
have that effect and hence the exclusion. * * * 
Too great a chastity cannot be preserved upon this 
subject.” Thus the reason here given is the unre- 
liability of testimony or statements obtained from a 
person under arrest charged with crime, by reason 
of the agitated and disturbed condition of his mind, 
a condition caused by the oath, and yet similar state- 
ments made before a magistrate were, by the statute, 
to be without oath and would be excluded as evi- 


dence equally with those under oath unless the pris- 


oner were cautioned of his rights. 

This reasoning of Judge SELDEN was criticised in 
Teachout v. People (41 N. Y. 7), although the ruling 
was upheld, Judge Wooprurr saying: “ That declara- 
tions made under the influence of a charge of guilt, 
under actual arrest or under examination with such 
a charge impending, should be excluded except where 
a careful obedience to the statutory precautions is 
observed, is a just concession to the consideration of 
charity and regard for human weakness.” Judge 


Grover, in this case, asked a question which no doubt 
has already suggested itself to you. Referring to the 
testimony of the accused before the coroner, he says: 
“Tt is true that such a statement (made to an officer) 
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though made while in custody upon a warrant issued | 


upon the charge, would have been admissible against 
him upon his trial. If this is so, it is emphatically 
asked, why should the fact that it was made under 
the sanction of an oath exclude it? This leads to an 
inquiry into the soundness of the principle of 
People v. McMahon. That principle is, that a party 
accused of crime and knowing of the accusation 
against him, is less reliable when sworn as a witness 
and giving testimony upon an inquiry as to the crime 
itself, than he is in making a statement in relation to 
such crime, when left to state as much or little as 
he may choose * * * to exercise an independent 
control over what and all he says unembarrassed 
by the apparent authority of the officer before whom 
the examination is had.” 

“Referring to the controversy and difference in the 
courts upon this subject, the opinion in People v. 


McGloin (91 N. Y. 242), says the difficulty was in| 


determining whether the reason for the objection 
rested upon the theory that the evidence was compul- 
sory and required the prisoner to give evidence which 
might criminate himself or whether it was based 
upon the presumption that when charged with a 
crime the apprehension of danger and the mental 
disturbance rendered it unjust to hold him responsible 
for what he said while under these influences. “It 
was said that such evidence was not voluntary be- 
cause the mind, being confused and agitated by the 
apprehension of danger, cannot reason with coolness 


The bill of rights as embodied in the constitution 
to which reference is made, says that no person in 
a criminal action shall be compelled to be a witness 
against himself. 

On the same point, in the Haines case (6 N.. Y. 
Crim Rep. 3), Judge Cowing remarked: “ The situa- 
tion of a person charged with committing a crime, 
which is under investigation before the grand jury, 
is similar to that he would occupy if under investiga- 
tion before a committing magistrate, and he should 
be treated in all respects the same. In fact, the 
preliminary examination which takes place before 
the committing magistrate, the coroner’s inquest and 
the grand jury are, in the main, for the same pur- 
pose, and a person who is charged with the com- 
mission of a crime which is under investigation 
before either of them should be treated in all re- 
spects as is required by sections 188, 189, 196, 198 
of the Code of Criminal Procedure. He should be 
informed of his rights to the aid of counsel, must 
have reasonable time to send and obtain one. He 
must be advised of his right to make a statement 
in relation to the charge against him or that he 
may waive making one and that his waive cannot 
be used against him on his trial. If he volunteers 
to make a statement and not otherwise, the official 
is limited to asking certain questions and his state- 
ment must be taken down without oath.” 

If, then, the unsworn voluntary statements of a 





person charged with crime made before a grand 


and will naturally resort to falsehood to escape the | jury without these precautions being observed are 
consequences of the impending danger.” |excluded because violative of the constitution, and 

The McMahon case was squarely affirmed in | the magistrate, coroner and grand jury are in the 
People v. Mandon (103 N. Y. 211), arising after the | main alike, then the reasons for the exclusion must 
adoption of our Code of Criminal Procedure, which} be the same in each case, that is, because unconsti- 
is the first of the cases to refer to the constitutional | tutional, which to me seems the only sound one 
provisions. “The criminal code,” says the court, | advanced. And the reason for the constitutional 
“retains the provisions of the revised statutes appli-| provision, the prohibition of the bill of rights is to 
cable to such examinations, which provisions are} be found in its history, in the fact that without it the 
framed with reference to the constitutional pro-|door was open to much abuse in procuring from 
visions that no person shall in any criminal case | prisoners the evidence to convict them, a procedure 
be compelled to be a witness against himself” | for which English-speaking people have ever shown 





(art. 6, sec. 1). 


The McMahon case was again approved in Peo-| 


ple v. Chapelean (121 N. Y. 266), requiring the 
statute and the code to be complied with at coroner’s 
examinations when undertaking to question the 
accused. 

But if the prisoner under arrest, charged with 
crime, is examined by a magistrate, coroner or 
grand jury without being put upon oath, what rea- 
son is there then for excluding his statements as 
evidence against him? 

Judge Bartlett has answered this question in Peo- 
ple v. Singer (5 N. Y. Crim. Rep. 1), in deciding 
a motion to quash an indictment because the defend- 
ant, while in custody, was brought before the grand 
jury and questioned, without oath, about the charge 
against him. “It was not necessary that his state- 
ments should be under oath to bring it within the 
purview of the bill of rights. A mere admission is 
enough.” Citing the Boyd case (46 U. S. supra). 


| great antipathy. 

The principal reasons advanced therefor in the 
| reported cases for the incompetency as evidence of 
all statements of an accused person, under arrest, 
before a magistrate, coroner or grand jury, unless 
warned of his rights, are: 

First. The natural and probable confusion and 
agitation of mind in such a person when questioned 
under oath renders his answers unreliable. 

Second. The embarrassment caused by the appar- 
ent authority of the official before whom the exami- 
nation is had tends to falsehood to escape impending 
danger. 

Third. The mental disturbance at such’ a time 
makes it unjust to hold such a person responsible 
for what he says. 

Fourth. Such examination is a violation of his 
constitutional rights. 

All these reasons apply with equal force to exami- 
nations conducted by police officers in station-houses 
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after arrest. At such time, before having seen friend 
or counsel, the prisoner is in a more excited and 
agitated condition than at any other stage of the 
proceeding ; when taken into the captain’s office, with- 
out friend or advice, he is surrounded by officers in 
uniforms, and questioned; there is to him as much 
apparent authority in their acts as in those of a 
magistrate, coroner or grand jury, and it is absurd 
to say that he has no reason to suppose that he need 
answer the inquiries; if it be unjust to receive in 
evidence a voluntary statement made to a coroner, 
correctly reported by a stenographer, because not 
warned, what greater injustice is accomplished by 
permitting police officials to give their recollection of 
what a prisoner said when examined? When a de- 
fendant is put on trial he cannot be questioned 
unless he voluntarily take the stand, and his failure 
so to do cannot even be hinted at. So, also, if a 
magistrate, coroner or grand juror should attempt 
to testify to what the prisoner said when before 
them, respectively, and it should appear that he had 
not then been warned of his rights, the evidence 
would be incompetent because in violation of his 
constitutional protection, it would be making him 
a witness against himself; but, if a police captain 
or sergeant were called to detail a statement probed 
from the prisoner at an examination secretly had at 
the station-house or jail, when no warning as to 
rights was given, such testimony would be legal, and 
the letter of the constitution preserved. Is not this 
taking the very spirit out of this clause of the bill 
of rights, leaving it a shrivelled-up adage? 

It is said that the proceedings before a coroner, 
magistrate or grand jury are judicial, while an exami- 
nation by police officers is not. But, in so far as per- 
tains to this question, it is distinction, a convenient 
classification without a reason, for while examina- 
tions by police officers are not provided by law, yet 
the law recognizes and sanctions them every time 
their results are received in evidence. They should 
either be restricted or abolished by the legislature 
or else brought within the rule governing examina- 
tions by magistrates, coroners or grand jurors. If, 
after arrest, a prisoner desires to make a statement 
or confession or is willing to be questioned, he should 
be informed of his rights and his statements taken 
or examination conducted in accordance with the 
statutes above referred to. 

Section 395 of the Code of Criminal Procedure 
should be amended by providing that confessions 
made to police officials after arrest upon a criminal 
charge are not to be received in evidence, unless 
taken in accordance with chapter 7 of the criminal 
code relating to examinations before magistrates. 

The courts have already felt that the rule of this 
State regarding confessions, as expressed in section 
395 of the code, is much too narrow. Judge Martin, 
referring to it in the Mackinder case, said: “ But 
the cases themselves go a little further and say, in 
effect, that if the confession is induced by promises 
by any one having immediate connection with the 
case, such inducement may vitiate the confession.” 
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The section restricts it to a promise by the district 
attorney. Again, in the Kennedy case, he called 
to the attention of police officials that if, by covert 
threats, doubtful and uncertain promises, acts of 
intimidation or other questionable means, they pro- 
cure incriminating statements from persons charged 
with crime, they are inadmissible, as involuntary, 
This is extending the words of the section “ fear pro- 
duced by threats.” Likewise in the Florence Burns 
case, when the magistrate rendered his opinion dis- 
charging the prisoner, he commented upon the acts 
of the detectives in questioning the girl before she 
was informed of the charge against her, and said, 
referring to the McMahon case: “Since then the 
courts, I think, have gone a step further and have 
regarded with great care the admission of this class 
of testimony, not only because it is deemed unsafe, 
but also because there has been a marked advance 
in safe-guarding the rights of a person charged with 
a crime.” He, therefore, considered these state- 
ments or confessions made after arrest inadmissible, 
as the defendant was not informed of the charge 
against her, a ruling in accordance with every just 
reason, but for which I can find no law. 

I do not make these suggestions solely to protect 
those charged with crime, but also to aid in convict- 
ing the guilty. So instinctively does the ordinary 
person repel the inquisitorial process of obtaining 
evidence by police officials from a prisoner, that when 
testimony is given of what the accused said and 
from the very nature of such testimony honest, con- 
scientious officers differ in their recollection of it, 
juries frequently and too often discredit the entire 
evidence and acquit where they should convict. If 
such confessions were taken down by a stenographer 
after the accused had been warned of his rights, as 
provided by statute, they would then amount to 
weighty and convincing evidence. 

Therefore, from the history of this part of our 
criminal procedure, from the reasons advanced for 
the protection of those charged with crime, and be- 
cause of the natural aversion of juries to inquisi- 
torial methods, I firmly believe that for the ends of 
justice the examination by the police of a prisoner 
in their custody charged with crime should either 
be prohibited or else be regulated by the present 
statute applying to magistrates, coroners and grand 


juries. FrepericK E, CRANE. 
Brooklyn, N. Y., March, 1903. 
Sean Sane 


THE LOTTERY CASES. 


Power oF CONGRESS TO PROHIBIT THE SENDING OF 
Lotrery TICKETS FROM ONE STATE TO ANOTHER 
By OrHer Means THAN THE UNITED STATES 
Matts. 


The United States Supreme Court, in Champion v. 
The United States and Francis v. The United 
States, has affirmed the power of congress to prohibit 
the sending of lottery tickets from one State to 
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another by other means than the United States mails, 
thus sustaining the constitutionality of the act of 
Congress of 1895, which prohibits the transmission 
of lottery tickets from one State to another, by ex- 
press or otherwise. 


The principal contention of counsel for the lot- 
tery men was that the suppression of lotteries be- 
longs exclusively to the police power of the several 
States, and is not a federal function, and that con- 
sequently the law of 1895 is in derogation of the 


The question as to the constitutionality of the act Tenth Amendment of the Constitution, which pro- 
of Congress was disposed of in the opinion in the! vidcs that “the powers not delegated to the United 
case of Champion v. Ames, in which the Supreme} States by the Constitution, nor prohibited by it to 


Court, by a majority of one, decided in favor of the | 
government and held that the act was constitutional. 
Lhe opinion of the majority was delivered by Justice 
Harlan, and Justices Brown, White, McKenna and 
Holmes concurred with him. A dissenting opinion 
was filed by the chief justice, and concurred in by 
Justices Brewer, Peckham and Shiras. 

In the Francis case, Justice Holmes spoke for the 
court, holding that the offense alleged did not come 
within the scope of the law in question. From this 
conclusion Justice Harlan dissented. 

The cases conclude a prolonged legal contest over 
the power of the federal government to prohibit the 
transmission, by means other than the mails, of lot- 
tery matter. The questions involved were first ar- 
gued in 1897 in the case of France v. United States, 
but the court, because of the peculiar facts of that 
case, did not find it necessary to decide the main 
question of constitutional power. The present cases 
were first argued in February, 1901, and by reason of 
a divided court were again argued October 16, 1901. 


sary, which took place on December 15, 1902. 

The lottery and express companies were repre- 
sented by ex-Senator George F. Edmunds, ex-Secre- 
tary John G. Carlisle, James C. Carter and William 
D. Guthrie, of the New York Bar. Assistant Attor- 
ney-General James M. Beck represented the 
government. 


Champion, at the time of his arrest, was in Chi- 
cago, representing what was known as the Pan- 
American Lottery of Paraguay. The particular 
charge against him was that of delivering a box of 
lottery tickets to the Wells-Fargo Express Company 
in Texas for shipment to California. He was ar- 
tested in Chicago to be taken to Texas, and imme- 
ditely sued out a writ of habeas corpus, which the 
federal Circuit Court, sitting in Chicago, refused to 
grant. He appealed from that adverse decision to 
the Supreme Court, and it is this appeal which was 
decided to-day, the decision being adverse to him. 

Francis operated in Cincinnati, Ohio, and was 
charged with conducting “a policy shop.” The 
“numbers” were selected by players in Newport, 
just across the Ohio river in Kentucky, and brought 
to the main office in Cincinnati by ferry or over a 
bridge by carriers. This, it was charged, was a vio- 
lation of the statute of 1895, and Francis. was ar- 
rested and found guilty. His sentence was affirmed 
by the Circuit Court of Appeals for the Sixth Circuit 
and the case then removed to the Supreme. Court. 
The effect of Justice Holmes’s decision reversing the 
lower court’s is to send the case back for a new 
trial. 





the States, are reserved to the States respectively or 
to the people.” They also contend that the sending 
of lottery tickets or policy slips from one State to 
another does not constitute an act of interstate 
commerce. 

Tue Majority OPrnion. 


The following is the opinion of the majority of the 
court in the case of Champion v. Ames: 

“The questions presented by these opposing con- 
tentions are of great moment and are entitled to 
receive, as they have received, the most careful 
consideration. 

“What is the import of the word ‘commerce,’ as 
used in the Constitution? It is not defined by that 
instrument. Undoubtedly the carrying from one 
State to another by independent carriers of things 
or commodities that are ordinary subjects of traffic, 
and which have in themselves a recognized value in 
money, constitutes interstate commerce. But does 
or does not commerce among the several States in- 


Justice Gray’s death made a third argument neces- | clude something more? Does or does not the carry- 


|ing from one State to another, by independent car- 


| riers, of lottery tickets that entitle the holder to the 


payment of a certain amount of money therein 
specified also constitute commerce among the States? 
“Tt is contended by the parties that these questions 


|are answered in the former decisions of this court, 
'the government insisting that the prirciples hereto- 





fore announced support its position, while the con- 
trary is confidently asserted by the appellant. This 
makes it necessary to ascertain the import of such 
decisions. Upon that inquiry we now enter, premis- 
ing that some propositions were advanced in argu- 
ment that need not be considered. In the examina- 
tion of the former judgments it will be best to look 
at them somewhat in the order in which they were 
rendered. When prior adjudications have been thus 
collated the particular grounds upon which the judg- 
ment in the present case must necessarily rest can be 
readily determined. We may here remark that some 
nf the cases referred to may not bear directly upow 
the questions necessary to be decided, but attention 
will be directed to them as throwing light upon the 
general inquiry as to the meaning and scope of the 
commerce clause of the Constitution.” 


Justice Harlan then proceeds to review a large 
number of cases on the subject of what is interstate 
commerce, and continues: . 

“This reference to prior adjudications could be 
extended if it were necessary to do so. The cases 
cited, however, sufficiently indicate the grounds upon 
which this court has proceeded when determining 
the meaning and scope of the commerce clause. They 
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show that commerce among the States embraces nav- 
igation, intercourse, communication, traffic, the tran- 
sit of persons and the transmission of messages by 
telegraph. They also show that the power to regu- 
late commerce among the several States is vested in 
Congress as absolutely as it would be in a single 
government, and having in its Constitution the same 
restrictions on the exercise of the power as are 
found in the Constitution of the United States; that 
such power is plenary, complete in itself, and may be 
exerted by Congress to its utmost extent, subject 
only to such limitations as the Constitution imposes 
on the exercise of the powers granted by it, and 
that in determining the character of the regulations 
to be adopted, Congress has a large discretion which 
is not to be controlled by the courts, simply because 
in their opinion such regulations may not be the best 
or most effective that could be employed. 

“We come then to inquire whether there is any 
solid foundation upon which to rest the contention 
that Congress may not regulate the carrying of lot- 
tery tickets from one State to another. 

“It was said in argument that lottery tickets are 
not of any real or substantial value in themselves, 
and therefore are not subjects of ‘commerce.’ If 
that were conceded to be the only legal test as to 
whether they are to be deemed subjects of com- 
merce that may be regulated by Congress, we can- 
not accept as accurate the broad statement that such 
tickets are of no value. Upon their face they showed 
that the lottery company offered a large capital 
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such carrying; that in respect of the carrying from 
one State to another of articles or things that are, in 
fact, or according to usage in business, the subjects 
of commerce, the authority given Congress was not 
to prohibit, but only to regulate. This view was 
earnestly pressed at the bar by learned counsel, and 
must be examined. 

“Tt is to be remarked that the Constitution does 
not define what is to be deemed a legitimate regula- 
tion of interstate commerce. In Gibbons v. Ogden 
it was said that the power to regulate such com- 
merce is the power to prescribe the rule by which it 
is to be governed. But this general observation 
leaves it to be determined, when the question comes 
before the court, whether Congress in prescribing a 
particular rule has exceeded its power under the 
Constitution. While our government must be ‘ac- 
knowledged by all to be one of enumerated powers, 
the Constitution does not attempt to set forth all 
the means by which such powers may be carried into 
execution. It leaves to Congress a large discretion 
as to the means that may be employed in executing 
a given power. The sound construction of the Con- 
stitution, this court has said, “must allow to the 
national legislature that discretion, with respect to 
the means by which the powers it confers are to be 
carried into execution, which will enable that body 
to perform the high duties assigned to it, in the 
manner most beneficial to the people.’ Let the end 
be legitimate, let it be within the scope of the Con- 
stitution, and all means which are appropriate, which 


prize, to be paid to the holder of the ticket winning | are piainly adapted to that end, which are not pro- 


the prize at the drawing advertised to be held at 
Ascencion, Paraguay. Money was placed on deposit 
in different banks in the United States to be applied 
by the agents representing the lottery company in 
this country to the prompt payment of prizes. 

“These tickets were the subject of traffic; they 
could have been sold, and the holder was assured 
that the company would pay to him the amount of 
the’ prize drawn. That the holder might not have 
béen able to enforce his claims in any country mak- 
ing the drawing of the lottery illegal and forbidding 
the circulation of lottery tickets does not change the 
fact’ that the tickets issued py the foreign company 
fepresented so much money payable to the person 
holding them, and who might draw the prizes af- 
fixed to them. Even if a holder did not draw a 
prize, the tickets, before the drawing, had a money 
value in the market among those who chose to sell 
ér buy lottery tickets. In ‘short, a lottery ticket is a 
subject of traffic, and is so designated in the act of 
1895. 

“We are of opinion that lottery tickets, being sub- 
jects of traffic, are subjects of commerce, and the 
regulation of the carriage of such tickets from State 
to State, at least by independent carriers, is a regu- 
lation of commerce among the several States. 

“But it is said that the statute in question does 
not regulate the carrying of lottery tickets from 
State to Sate, ‘but by punishing those who cause 
them to be so carried Congress in effect prohibits 








hibited, but consist with the letter and spirit of the 
Constitution, are constitutional. 

“We have said that the carrying from State to 
State of lottery tickets constitutes interstate com- 
merce, and that the regulation of such commerce is 
within the power of Congress under the Constitu- 
tion. Are we prepared to say that a provision which 
is, in effect, a prohibition of the carriage of such 
articles from State to State is not a fit or appropriate 
mode for the regulation of that particular kind of 
commerce? If the suppression of lottery traffic, car- 
ried on through interstate commerce, is a matter of 
which Congress may take cognizance and over which 
its power may be exerted, can it be possible that it 
is helpless to suppress such traffic as carried on 
through interstate commerce? Must it tolerate the 
traffic, and simply regulate the manner in which it 
may be carried on? Or may not Congress, for the 
protection of the people of all the States, and under 
the power to regulate interstate commerce, devise 
such méans, within the scope of the Constitution, and 
not prohibited by it, as will drive that traffic out of 
commerce among the States? 

“Tf a State, when considering legislation for the 
suppression of lotteries within its own limits, may 
properly take into view the evils that inhere in the 
raising of money in that mode, why may not Con- 
gress, invested with the power to regulate all com- 
merce among the “Several States, provide ‘that such 
commerce shall not be polluted by the carrying of 
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lottery tickets from one State to another? In this 
connection it must not be forgotten that the power 
of Congress to regulate commerce among the States 
is plenary, is complete in itself, and is subject to no 
limitations except such as may be found in the Con- 
stitution. What provision in that instrument can be 
regarded as limiting the exercise of the power 
granted? What clause can be cited which, in any 
degree, countenances the suggestion that one may, 
of right, carry or cause to be carried from one State 
to another that which will harm the public morals? 
We cannot think of any clause of that instrument 
that could possibly be invoked by those who assert 
the right to send lottery tickets from State to State | 
except the one providing that no person shall be de- 
prived of his liberty without due process of law. 

“We have said that the liberty protected by the 
Constitution embraces the right to be free in the 
enjoyment of one’s faculties; ‘to be free to use them 
in all lawful ways; to live and work where he will; 
to earn his livelihood by any lawful calling; to pur- 
sue any livelihood or avocation, and for that pur- 
pose to enter into all contracts that may be proper.’ 
But surely it will not be said to be a part of any 
one’s liberty, as recognized by the supreme law of 
the land, that he shall be allowed to introduce into 
commerce among the States an element that will be 
confessedly injurious to the public morals. 

“If it be said that the act of 1895 is inconsistent 
with the Tenth Amendment, reserving to the States, 
respectively, or to the people the powers not dele- 
gated to the United States, the answer is that the 
power to regulate commerce among the States has 
been expressly delegated to Congress. Besides, 
Congress by that act does not assume to interfere 
with traffic or commerce in lottery tickets carried 
on exclusively within the limits of any State, but 
has in view only commerce of that kind among the 
several States. It has not assumed to interfere with 
the completely internal affairs of any State, and has 
only legislated in respect of a matter which con- 
cerns the people of the United States. As a State 
may, for the purpose of guarding the morals of its 
own people, forbid all sales of lottery tickets within 
its limits, so Congress, for the purpose of guarding 
the people of the United States against the ‘ wide- 
spread pestilence of lotteries’ and to protect the com- 
merce which concerns all the States, may prohibit the 
carrying of lottery tickets from one State to another. 

“Tn legislating upon the subject of traffic in lottery 
tickets, as carried on through interstate commerce, 
Congress only supplemented the action of those 
States — perhaps all of them — which for the protec- 
tion of the public morals prohibit the drawing of lot- 
teries, as well as the sale or circulation of lottery 
tickets, within their respective limits. It said, in ef- 
fect, that it would not permit the declared policy of 
the States, which sought to protect their people 
against the mischiefs of the lottery business, to be 








overthrown or disregarded by the agency of inter- 


carried on through interstate commerce, cannot be 
met and crushed by the only power competent to 
that end. 

“ We say competent to that end, because Congress 
alone has the power to occupy, by legislation, the 
whole field of interstate commerce. What was said 
by this court upon a former occasion may well be 
here repeated: ‘The framers of the Constitution 
never intended that the legislative power of the na- 
tion should find itself incapable of disposing of a 
subject-matter specifically committed to its charge.’ 
If the carrying of lottery tickets from one State to 
another is interstate commerce, and if Congress is of 
opinion that an effective regulation for the suppres- 
sion of lotteries, carried on through such commerce, 
is to make it a criminal offense to cause lottery tick- 
ets to be carried from one State to another, we 
know of no authority in the courts to hold that the 
means thus devised are not appropriate and neces- 
sary to protect the county at large against a species 
of interstate commerce which, although in general 
use and somewhat favored in both national and 
State legislation in the early history of the country, 
has grown in disrepute and become offensive to the 
entire people of the nation. It is a kind of traffic 
which no one can be entitled to pursue as of right. 

“What may sometimes appropriately assume the 
form of prohibition is also illustrated by the case of 
diseased cattle, transported from one State to an- 
other, Such cattle may have, notwithstanding their 
condition, a value in money for some purposes, and 
yet it cannot be doubted that Congress, under its 
power to regulate commerce, may either provide for 
their being inspected before transportation, or in its 
discretion may prohibit their being transported from 
one State to another. 

“The act of July 2, 1890, known as the Sherman 
anti-trust act, and which is based upon the power of 
Congress to regulate commerce among the States, is 
an illustration of the proposition that regulation may 
take the form of prohibition. The object of that 
act was to protect trade and commerce against un- 
lawful restraints and monopolies. To accomplish 
that object Congress declared certain contracts to be 
illegal. That act in effect prohibited the doing of 
certain things, and its prohibitory clauses have been 
sustained in several cases as valid under the power 
of Congress to regulate interstate commerce. 

“In Mugler v. Kansas it was adjudged that State 
legislation prohibiting the manufacture of spirituous, 
malt, vinous, fermented, or other intoxicating liquors 
within the limits of the State, to be there sold or bar- 
tered for general use as a beverage, does not neces- 
sarily infringe any right, privilege or immunity se- 
cured by the Constitution of the United States, or 
by the amendments thereto. Subsequently, in Bow- 
man v. Chicago, etc., Railway Company, this court 
held that ardent spirits, distilled liquors, ale and beer, 
were subjects of exchange, barter and traffic, and 
were so recognized by the usages of the commercial 


state commerce. We should hesitate long before| world as well as by the laws of Congress and the 
adjudging that an evil of such appalling character, ! decisions of the courts. In Rhodes v. lowa the act 





eee eee 


80 THE ALBANY 


LAW JOURNAL. 








of August 8, 1890, all of its provisions being re- 
garded, was held as not causing the power of the 
State to attach to an interstate commerce shipment of 
intoxicating liquors, ‘while the merchandise was in 
transit under such shipment and until its arrival at 
the point of destination and delivery there to the 
consignee.’ 

“Thus under its power to regulate interstate com- 
merce, as involved in the transportation in original 
packages of ardent spirits from one State to another, 
Congress by the necessary effect of the act of 1890 
made it impossible to transport such packages to 
places within a prohibitory State and there dispose 
of their contents by sale; although it had been pre- 
viously held that ardent spirits were recognized ar- 
ticles of commerce and, until Congress otherwise 
provided, could be imported into a State and sold in 
the original packages despite the will of the State. 

“If at the time of the passage of the act of 1890 
all the States had enacted liquor laws prohibiting the 
sale of intoxicating liquors within their respective 
limits, then the act would have had the necessary 
effect to exclude ardent spirits altogether from com- 
merce among the States; for no one would ship, for 
purposes of sale, packages containing such spirits to 
points within any State that forbade their sale at any 
time or place, even in unbroken packages, and, in 
addition, provided for the seizure and forfeiture of 
such packages. So that we have in the Rhodes case 
a recognition of the principle that the power of Con- 
gress to regulate interstate commerce may some- 
times be exerted with the effect of excluding particu- 
lar articles from such commerce. 

“Tt is said, however, that the principle that in 
order to suppress lotteries carried on through inter- 
state commerce, Congress may exclude lottery tickets 
from such commerce, leads necessarily to the conclu- 
sion that Congress may arbitrarily exclude from 
commerce among the States any article, commodity 
or thing of whatever kind or nature, or however use- 
ful or valuable, which it may choose, no matter with 
what motive, to declare shall not be carried from one 
State to another. It will be time enough to consider 
the constitutionality of such legislation when we 
must do so. The present case does not require the 
court to declare the full extent of the power that 
Congress may exercise in the regulation of com- 
merce among the States. We may, however, repeat 
in this connection what the court has heretofore said, 
that the power of Congress to regulate commerce 
among the States, although plenary, cannot be 
deemed arbitrary, since it is subject to such limita- 
tions or restrictions as are prescribed by the Con- 
stitution. This power, therefore, may not be exer- 
cised so as to infringe rights secured or protected by 
that instrument. 

“It would not be difficult to imagine legislation 
that would be justly liable to such an objection as 
that stated, and be hostile to the objects for the ac- 
complishment of which Congress was invested with 
the general power to regulate commerce among the 
several states. But, as often said, the possible abuse 


———— 
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of a power is not an argument against its existence 
There is probably no governmental power that may 
not be exerted to the injury of the public. If what 
is done by Congress is manifestly in excess of the 
powers granted to it, then upon the courts will rest 
the duty ot adjudging that its action is neither legal 
nor binding upon the people. But if what Congress 
does is wituin the limits of its power, and is simply 
unwise or injurious the remedy is that suggested by 
Chief Justice Marshall in Gibbons v. Ogden when 
he said: ‘ the wisdom and the discretion of Con- 
gress, their identity with the people, and the influ. 
ence which their constituents possess at elections, 
are, in this as in many other instances, as that, for 
example, of declaring war, the sole restraints on 
which they have relied, to secure them from its 
abuse. They are the restraints on which the people 
must often rely solely in all representative govern- 
ments.’ 


“The whole subject is too important, and the 
questions suggested by its consideration are too dif- 
ficult of solution to justify any attempt to lay down 
a rule for determining in advance the validity of 
every statute that may be enacted under the com- 
merce clause. We decide nothing more in the pres- 
ent case than that lottery tickets are subjects of 
trafiz among those who choose to sell or buy them; 
that the carriage of such tickets by independent car- 
riers from one State to another is therefore inter- 
state commerce; that under its power to regulate 
commerce among the several States Congress — sub- 
ject to the limitations imposed by the Constitution 
upon the exercise of the powers granted — has ple- 
nary authority over such commerce, and may prohibit 
the carriage of such tickets from State to State; that 
legislation to that end and of that character, is not 
inconsistent with any limitation or restriction im- 
posed upon the exercise of the powers granted to 
Congress. 


“The judgment is affirmed.” 


Tue DIssENTING OPINION. 


The following is a synopsis of the dissenting opin- 
ion delivered by Chief Justice Fuller: 


“The naked question is whether the prohibition 
by Congress of the carriage of lottery tickets from 
one State to another by means other than the mails 
is within the powers vested in that body by the Con- 
stitution of the United States. That the purpose of 
Congress in this enactment was the suppression of 
lotteries cannot reasonably be denied. That pur- 
pose is avowed in the title of the act, and is its 
natural and reasonable effect, and by that its validity 
must be tested. ' 

“The power of the States to impose restraints and 
burdens on persons and property in conservation and 
promotion of the public health, good order and pros- 
perity is a power originally and always belonging to 
the States, not surrendered by them to the general 








government, nor directly restrained by the Constitu- 
tion of the United States, but essentially exclusive. 
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and the suppression of lotteries as a harmful busi- 
ness falls within this power, commonly called police. 

“Tt is urged, however, that because Congress is 
empowered to regulate commerce between the sev-| “On the other hand, could Congress compel a 
eral States it, therefore, may suppress lotteries by | State to admit lottery matter within it, contrary to its 
prohibiting the carriage of lottery matter. Congress | own laws? 
may indeed make all laws necessary and proper for' “Ifa lottery ticket is not an article of commerce, 
carrying the powers granted to it into execution, and | how can it become so when placed in an envelope or 
doubtless an act prohibiting the carriage of lottery | box or other covering and transported by an express 
matter would be necessary and proper to the execu-| company? To say that the mere carrying of an ar- 
tion of a power to suppress lotteries, but that power | ticle which is not an article of commerce in and of 
belongs to the States and not to Congress. To hold itself, nevertheless becomes such the moment it is to 
that Congress has general police power would be to| be transported from one State to another, is to trans- 
hold that it may accomplish objects not intrusted to| form a non-commercial article into a commercial one 
the general government and to defeat the operation | simply because it is transported. I cannot conceive 
of the Tenth Amendment. | that any such result can properly follow. 

“But apart from the question of bona fides, this! “It would be to say that every thing is an article 
act cannot be brought within the power to regulate | of commerce the moment it is taken to be transported 
commerce among the several States, unless lottery | from place to place, and of interstate commerce if 
tickets are articles of commerce, and, therefore, when | from State to State. 
carried across State lines, of interstate commerce; or| “ Does the grant to Congress of the power to regu- 
unless the power to regulate interstate commerce in-| late interstate commerce impart the absolute power 
cludes the absolute and exclusive power to prohibit | to prohibit it? It was said in Gibbons v. Ogden that 
the transportation of anything or anybody from one| the right of intercourse between State and State was 
State to another. iderived from ‘those laws whose authority is ac- 

“It cannot be successfully contended that either | knowledged by civilized man throughout the world,’ 
Congress or the States can, by their own legislation, ; but under the articles of confederation the States 
enlarge their powers, and the question of the extent | might have interdicted interstate trade, yet when they 
and limit of the powers of either is a judicial ques- surrendered the power to deal with commerce as be 
tion under the fundamental law. | tween themselves to the general govrnment it was 

“If a particular article is not the subject of com- undoubtedly in order to form a more perfect union 
merce, the determination of Congress that it is can- | | by freeing such commerce from State discrimination 
not be so conclusive as to exclude judicial inquiry. jand not to transfer the power of restriction. 

“When Chief Justice Marshall said that com-| “It will not do to say—a suggestion which has 
merce embraced intercourse, he added commercial | heretofore been made in this case—that State laws 
intercourse, and this was necessarily so, since, as| have been found to be ineffective for the suppression 
Chief Justice Taney pointed out, if intercourse were | of lotteries, and therefore Congress should interfere. 
a word of larger meaning than the word commerce, | The scope of the commerce clause of the Constitu- 
it could not be substituted for the word of more| tion cannot be enlarged because of present views of 


in the business of lotteries, could it enter another 
State which prohibited lotteries, on the ground that 
lottery tickets were the subjects of commerce? 











limited meaning contained in the Constitution. | public interest. 
“Is the carriage of lottery tickets from one State | “It is argued that the power to regulate com- 
to another commercial intercourse? merce among the several States is the same as the 


“The lottery ticket purports to create contractual! power to regulate commerce with foreign nations 
relations and to furnish the means of enforcing a|and with the Indian tribes. But is its scope the 
contract right. This is true of insurance policies, | same? 
and both are contingent in their nature. Yet this; “As in effect, before observed, the power to regu- 
court has held that the issuing of fire, marine and life | late commerce with foreign nations and the power to 
insurance policies in one State and sending them to | regulate interstate commerce are to be taken diverso 
another, to be there delivered to the insured on pay- | intuwitu, for the latter was intended to secure equality 
ment of premium, is not interstate commerce. and freedom in commercial intercourse as between 

“Tested by the same reasoning, negotiable instru-| the States, not to permit the creation of impediments 
ments are not instruments of commerce; bills of lad-|to such intercourse, while the former clothed Con- 
ing are, because they stand for the articles included | gress with that power over international commerce 
therein; hence it has been held that a State cannot | pertaining to a sovereign nation in its intercourse 
tax interstate bills of lading because that would be| with foreign nations, and subject, generally speaking, 
a regulation of interstate commerce, and that Con-|to no implied or reserved power in the States. The 
gress cannot tax foreign bills of lading, because that | laws which would be necessary and proper in the one 
would be to tax the articles exported and in con-| case would not be necessary or proper in the other. 
flict with Article 1 of the Constitution of the United| “Thus it is seen that the right of passage of per- 
States that ‘no tax or duty shall be laid on articles | sons and property from one State to another cannot 
exported from any State.’ be prohibited by Congress. But that does not chal- 

“If a State should create a shtabeiatin to engage ' lenge the legislative power of a sovereign nation to 
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exclude foreign persons or commodities, or place an 
embargo, perhaps not permanent, upon foreign ships 
or manufactures. 

“The power to prohibit the transportation of dis- 
eased animals and infected goods over railroads or 
on steamboats is an entirely different thing, for they 
would be in themselves injurious to the transaction 
of interstate commerce, and moreover, are essentially 
commercial in their nature. And the exclusion of 
diseased persons rests on different ground, for no- 
body would pretend that persons could be kept off 
the trains because they were going from one State to 
another to engage in the lottery business. However 
enticing that business may be, we do not understand 
these pieces of paper themselves can communicate 
bad principles by contact. 

“TI regard this decision as inconsistent with the 
views ofthe framers of the Constitution and of 
Marshall, its great expounder. Our form of gov- 
ernment may remain notwithstanding legislation or 
decision, but, as long observed, it is with govern- 
ments as with religion, the form may survive the sub- 
stance of the faith. 

“In my opinion the act in question in the particu- 
lar under consideration is invalid, and the judgments 
below ought to be reversed, and my brothers, Brewer, 
Shiras and Peckham concur in this dissent.” 


-— — 


TRUSTEES’ PURCHASES OF THE TRUST 
ESTATE. 


At the recent hearing before the judiciary com- 
mittee of the assembly (Hon. John Hill Morgan, 
chairman) on assembly bills Nos. 48 and 51, to amend 
the Real Property Law in relation to trustees’ pur- 
chases of the trust estate, Mr. Robert L. Cutting, 
from New York city, spoke as follows: It is my 
purpose to explain to you the reasons why these 
bills have been introduced and the need for the 
legislation proposed. When the matter first came 
before you and, indeed, when these measures were 
first discussed in New York by the New York City 
Bar Association and by lawyers there, it was con- 
tended that the law as it stood was already as out- 
lined in these bills, and that consequently there was 
no need to put them on the statute books. If such 
was the case and if Mr. Conkling (the introducer of 
the bills), and I believed this to be true, these bills 
would not have been framed and presented to the 
legislature. 

In explaining why this proposed legislation is 
necessary, I shall be obliged to go a little into the 
history of how it has come about that a trustee has 
the right under any circumstances to buy the trust 
estate for himself. The English chancellors, from 
time immemorial, set their faces against permitting 
the trustee to buy at all. He was the one person of 
all the world who was disabled from purchasing — 
that is of purchasing for himself. Of course, he 
could buy to protect the trust estate and in the 
interests of the cestui, where for instance the prop- 








erty would otherwise be sacrificed at the sale. 

he could keep his purchase for himself if th 
cestui permitted it, but it was for them to say— 
they had the option — the right of election — whether 
to let their trustee keep his purchase for himself o 
to adopt it for themselves and compel him to hol 
it as before the sale, to wit, for their benefit. His 
title was good against all the world, but defeasihk 
as to them. He was their agent, and who ever heard 
of an agent being allowed to buy in his principals 
property and keep it for himself? The conflict be 
tween his duty to get the highest price for his 
cestui and his interest to buy it at the lowest pric 
for himself, was one of such doubtful outcome tha 
it was deemed best by the chancellors to lay down, 


|rule by which such a conflict was rendered impos 


sible. 

And so it was that the trustee was forbidden to 
purchase for himself and to hold against his cestyi, 

But there came a class of cases in which the 
trustee himself had an interest in the trust estate 
where he owned some undivided share of it, and 
when the property was sold either at foreclosure, or 
partition, or under a power, it seemed a hardship that 
the trustee, and he alone, should be prohibited from 
buying for himself. He might want the property 
and might even be the best customer at the sale, and 
then, too, there was his own interest to protect. 
And so the court relaxed its rule and, allowing him 
to resign his trusteeship, appointed another trustee 
to conduct the sale; or the trustee could file a bill 
in equity alleging the value of the property and 
offering to bid at least what it was worth, and on 
permission granted the trustee was allowed to bid 
and to purchase for himself. 

This was the rule in this state until the case of 
Scholle v. Scholle in tor N. Y., decided thirty years 
or more ago. In this case one of the trustees 
owned an undivided interest in the property which 
was to be sold at a partition sale. He made a 
special application to be permitted to buy and keep 
for himself. The court appointed a referee to take 
testimony as to the advisability of granting him 
permission to do so. I have had occasion to examine 
the record of this case and to note how carefully the 
matter was gone into. A vast amount of testimony 
was taken as to the interest of the trustee and his 
purpose in buying. Expert witnesses also testified a 
to the value of the property and as to whether or not 
an upset price should be fixed, which, in the opinion 
of the experts, it was deemed inadvisable to do. The 
ccstui and all parties in interest were cited to appeaf, 
and after a very thorough investigation in which all 
the parties had an opportunity to be heard, the court 
granted the desired permission. 

The trustee bought, but his title was later on ob 
jected to, and it was not until the Court of Appeals 
approved of what had been done that the title was 
considered marketable, because it was contended 
that in spite of everything the cestwi had their right 
to elect to take their trustee’s purchase any time 
within the period of the Statute of Limitations, and 
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by authority of the court or no. It was 
contended that the court was trying to take away 
from the cestui his right of election and to elect for 
him. But one good feature of the rule laid down in 
this case was that by the trustee’s application for 
permission to buy for himself the cestui was ap- 
prised before the sale that his trustee intended to 
buy for himself and was put upon notice that he 
must protect his own interests at the sale. 

Although I believe that the old rule which abso- 
jutely prohibited the trustee from buying under all 
circumstances was best, I concede that the rule in 
Scholle v. Scholle has been followed for so long 
and has become so firmly fixed in the jurisprudence 
of our State that it is probably wisest and best to 
keep it there. But if we do it must be kept in its 
full force and effect. It was considered a great de- 
patture from the old rule, but it has become the law 
and the guide for our conveyancers, and should be 
retained. 

It is this rule that is sought to be crystallized into 
statutory form by these bills. 

Some of you will say, as most of the lawyers have 
said with whom I have discussed the matter, that 
the Scholle rule is the rule to-day. The Court of 
Appeals has said so in Corbin v. Baker in 161 N. Y. 
But it is this very case of Corbin v. Baker that, in 
my opinion (and I think you will agree with me), 
has emasculated, if not overruled, the Scholle case. 


In Corbin v. Baker, a trustee, having an undivided 
interest in the property of the trust estate, purchased 
it for himself without having any permission to buy 
from the court. Thereafter the trustee sold to one 
Corbin and Corbin sold to Baker and Baker refused 
to take the title on the ground that it had come 
through a trustee who had purchased from himself 
without permission of the court, and that the title 
was consequently a defeasible one which the cestui, 
some of whom had been infants at the time, could 
come in and claim for the price that their trustee 
paid, which, of course, was a much lower price than 
he subsequently sold for, as is usually the case in 
such transactions. On an action for specific per- 
formance the case came up to the Court of Appeals, 
and the learned court decided that, as the sale had 
been subsequently confirmed by the Special Term, 
the trustee’s title had become an indefeasible one 
and the cestui no longer had any rights. The court 
argued that if there was power in the court to grant 
permission to the trustee to buy on a special applica- 
tion made before the sale, that there must also be 
power for it to subsequently confirm the sale and 

at in either case the trustee’s title thus became 
ndefeasible. 
~ Now, it seems to me that there is a wide difference 
here. “In the first case, the cestui is put on his guard 
and knows that the trustee is working in his own 
interests and he knows it before the sale. In the 
Second case, he finds out after the sale that the 
trustee has bought for himself, and in order to pre- 





one the cestui must oppose the confirmation of the 
sale, and in order to be successful in such opposi- 
tion must, manifestly, show fraud on the trustee’s 
part. That is what it comes to! It is all very well 
to say that the trustee must affirmatively show to 
the court that the sale was an honest one and the 
price paid adequate, etc., but it is pretty hard for 
any cestui to say, and pretty hard for any court to 
decide, what the property would have brought had 
the trustee managing the sale done his best to get the 
highest price instead of working in his own interest 
to secure it for himself at the lowest price. What a 
change is here! The cestus who formerly had the 
right to adopt his trustee’s purchase, if he saw fit, 
is now driven to prove fraud on the trustee’s part 
before he can obtain what formerly was his absolute 
right. 

Look at the trustee’s position. It is very easy for 
him to go to the sale and to buy, and if he buys cheap 
to say that he was buying for himself. But if he 
buys “dear” to say that it was for the cestui, and 
then practically put the burden on the cestui to 
prove fraud on the trustee’s part. 

No, the only safe rule is to make the trustee declare 
himself and his purpose and for whom he is acting 
before the sale takes place, and then the cestui has 
some chance to look after his own interests! 

There have been a number of criticisms of this 
measure, and some propositions to amend it. The 
contention, for instance, that in Corbin v. Baker 
there was a permission in the decree to all parties to 
buy has been urged. But that is easily disposed of 
by referring to the Scholle case and the older author- 
ity of Fulton v. Whitney in 66 N. Y., where it was 
distinctly held that such a permission in the decree 
only affected the matters litigated in that particular 
action and did not affect the equities existing between 
the parties outside of the action, such equities as, 
for instance, that existing between trustee and 
cestui. So that this permission could not be sufficient 
to make the trustee’s title good. 

By Mr. Morgan.—I have a communication from 
the Bar Association of New York city which states 
that they have reconsidered these bills, but do not 
approve of their passage in their present shape with- 
out amendment. 

Mr. Cutting—I have something to say about the 
position of the New York Bar Association. I had 
the honor to address the committee on the amend- 
ment of the law of the New York Bar Association, 
and I laid this matter before it as fully as possible 
and talked individually with most of its members. 
I found that there was only one of the members of 
this committee who was familiar with Corbin v. 
Baker, and the departure from the old rule about 
trustees’ purchases made by the Court of Appeals 
therein was somewhat of a surprise to them. Some 
of these gentlemen were at first disposed to question 
my point, but in the end they agreed that this deci- 
sion might greatly weaken the rule in the Scholle 
case. As lawyers always will, they suggested various 





Vent the trustee’s title from becoming an indefeasible 


minor changes, but the amendment which they 
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seemed to favor is one which I frankly confess I |so hold, but I am perfectly willing to have a provigign 
shall not accept now or at any other time. I would| inserted that these acts shall not be so construed, 
rather see my bill fail than to play into the hands of| By Mr. Bostwick—TI do not think that is neces. 
dishonest trustees, as I think I would be doing were| sary, but I want to call your attention to page 20 
I to advocate the passage of the law in the form| bill No. 48, which says that the beneficiaries may 
recommended. | adopt their trustees’ purchase, “at any time withig 

The amendment proposed was to insert in bill No.' the period or periods provided by law for the bring. 
48, on page 2, line 9, after the word “prior,” the|ing of an action for the recovery of such Property.” 
words, “or subsequent,” which would make the Does this mean the Statute of Limitations, and why 
clause read, beginning in the middle of line 9, “on a| would the period be during which a beneficiary cou) 
special application made prior or subsequent to such so apply or elect to take over his trustee’s purchase? 
purchase or acquisition.” So that a trustee who had| Mr. Cutting—I suppose that in the case of red 
neglected or purposely refrained from making his| property this would be twenty (20) years, and that 
application for permission to buy, prior to the|the beneficiary would have the right to adopt the 
sale, when caught red-handed and finding himself | purchase at any time during the twenty (20) years 
“hung up” with an unmarketable title, could then | or, if he had been an infant at the time it might be 
go to the court and ask practically to have his pur- |more than twenty years, but I see no objection to 
chase confirmed. Now, how does this differ from| that, for if the trustee has neglected to comply with 
the rule laid down in the Corbin case? When I 


asked this question of the gentleman who proposed 


the change, he said that instead of the trustee’s pur- | 


chase being made indefeasible on a general con- 
firmation, that this would necessitate a special con- 
firmation, and that a court would take more pains to 
go into the facts on such a special application than 
it would where only the general matter of confirming 
the sale was before him. But this is assuming that 
the fraud could be discovered after it took place, 
while the very essence of the old chancery rule is 
that the trustee should never be given the oppor- 
tunity or should never be tempted to commit such 
a fraud. That was the reason why he was for- 
bidden to purchase at all. 


The saving grace of the Scholle rule is that the 
trustee must apply before the sale, and the cestui are 
thereby put on their guard, as I have already ex- 
plained. 

By Mr. Morgan.—I think we understand your 
point, Mr. Cutting. It is that the trustee should 
only be allowed to make his application to buy for 
himself before the sale. 


Mr. Cutting.— That is exactly the point, Mr. Chair- 
man, and I am very glad that you have brought it 
out so forcibly. I do not propose to have this 
measure deflected from its purpose by any such 
amendment. I think the rule has been changed by 
this Corbin case and I wish to put it back where it 
was before that decision. 

It has been said that this law might affect former 
or pending transactions, and I have been credibly 
informed that there are several cases now pending 
in our courts where just such purchases by trustees 
are being looked into. It may well be that those who 
are seeking to help trustees out of the difficulties in 
which their conduct has involved them, are anxious 
about this pending measure, but I for one am not 
lying awake nights worrying about malfeasing trus- 
tees. 

By Mr. Bostwick.—I don’t see how the provisions 
of this proposed law could be retroactive. 


Mr. Cutting —I have no idea that the court would 





the law, and he finds an unmarketable title on his 
| hands, he has only gotten his deserts. 

Mr. Bostwick.— I was thinking more as to whether 
the twenty years’ statute would apply, or some other 
statute of limitations. 

Mr. Cutting.— Do you mean the ten years’ statute 
of limitations, applicable to equitable actions? 

Mr. Bostwick.— That is what I had in mind, be 
cause I do not think an action of ejectment would lie 
in such a case, but rather an action by the cestui 
to establish a trust. 

Mr. Cutting.— I see what you mean, and your point 
is well taken. I think that there should be an amend- 
ment there, and that it should read on line 2, page 2, 
instead of “for the bringing of an action for the 
recovery of such property,” —it should read, “for 
the bringing of an action for the establishing of a 
trust in such property.” I think your idea is an 
excellent one and I desire to adopt it. 

By Mr. Conkling —I think the amendment a good 
one and we are willing to accept it. 

Mr. Cutting.— There is a great deal more I could 
say about this subject which, for several years has 
occupied my attention, and has been an important 
one to me; not that I have any personal interest to 
serve, but because I think these measures are in the 
interest of clean jurisprudence. I think that they 
should be supported by you all, irrespective of party 
affiliations, whether you are Republicans or Demo 
crats or Citizens Union men. This is one of the 
questions that is lifted high above partisan or political 
considerations, and it is very refreshing to be able 
to debate and consider a question like this here where 
nearly every other proposed law has in it so much of 
partisan and political character. I trust you will 
all of you help to get this measure through, and I 
desire to thank you for your kind attention and for 
the honor you have done me in giving me this 
hearing. 


———_—_4—__---- 


On the question of allowing women the right to 
vote, the Maine senate has voted 12 to 12. President 





Virgin broke the tie by voting against the suffragists. 
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THE GOVERNMENT OF CITIES. municipality within the State, no matter what its 
— wealth or size. That these arbitrary and evil attacks 
The maladministration of the large cities of this upon the rights of cities are contrary to public policy 
> 2 of B country has come to be universally conceded. How needs no pasticular demonstration. * * * Home 
) to improve existing faulty conditions has invoked rule for cities has become an imperative demand in 
some of the best thought and the loftiest patriotism | all parts cf the Union, and as a remedy for a certain 
which this country could command. It is to be re-| class of ills, it is ful! of promise for the American 
gretted that the outcome of such effort has, on the| municipality. It is rot immediately practicable to 
whole, not been very satisfactory. | separate the city from the State and let it stand in 
An exceedingly luminous article on this subject by independent and direct relationship with the national 
Ellis P. Oberholtzer, of Philadelphia, is found in the government. It is considered feasible, however, ‘in 
' real B current issue of the International Quarterly, entitled some States, to attempt to divorce the city and the 
that # “Home Rule for American Cities.” The writer ar- | legislature, a movement which, while still rather new, 
t the § gues “ that the American city at the present time does has met with marked public favor. The elimination 
rears, B not require the same agencies of government which | of the legislature closes at least one source of cor- 
ht be # were in vogue in England in the eigtheenth century. | rupt influence and dishonesty. If there is to be cor- 
m to § A municipality never did, and does not to-day, need ruption, let it originate at home in the tosom of the 
with § the same orgarization as a nation. It performs dif-| people who are most concerned about it.” 
1 his § ferent functions. It has no foreign relations. he} The means to accomplish this result — home rule— 
nation has a very different attitude toward the indi-| the writer believes to be the Constitutional Conven- 
ether § vidual citizen. * * * The government of the na-/tion. ‘The legislature might resign its powers over 
other ff tion is political ; the government of a city is a matter |{o the cities by statute, but this could not be relied 
of business and a different business, requiring special|on. A direct constitutional pledge and guarantee is 
atute | talents of the first rank.” demanded. This has been secured in Missouri and 
Mr. Oberholtzer says there is hope for greatly im-| some of the other States. It introduced an entirely 
be § proved conditions in our larger municipalities if they | new principle into municipal government in America. 
d lie § can be divorced from the State legislatures. Abso- | The city thereafter might make its own charter. The 
estyi | lute home rule for cities in their local affairs is advo- | Jegislature had nothing to say or do about it. 
tated. Speaking of the inconsistencies in our present | Amendments could be made with the assent of the 
int | system of making local boundaries, he says: “ Lines people. 
end. | have been drawn arbitrarily without the slightest re-| The corrupt and corrupting influences of State leg- 
re 2, gard for the temper or character of the population. | jslatures are, in this way, eliminated from municipal 
the § Great industrial and maritime cities are thrown into| affairs. How far good municipal government is se- 
‘for | agricultural States. Haif the population may be set-| cured thereby depends, very largely, of course, on the 
of a | ted perhaps on a few square miles of space in one| interest which good citizens take in local govern- 
an § comer of the State. With wholly different interests, | ment. Mr. Oberholtzer gives many instances of the 
these two sections ot the people, urban and rural, satisfactory workings of this plan, which, he con- 
come together at the State capital, and in conse-| cedes, is still in the experimental stage. The article 
quence the results are mutually disadvantageous. | i, , thoughtful one and will repay careful reading by 
Neither section understands the needs or wishes of] every good citizen, as well as by the student of 
the other, and the effect is weakening, corrupting and municipal government. 
unwho!esome for the political life of both the city DvuANE Mowry. 
and the State. How by practical means they are to| Mrwauxer, Wis., March, 1903. 
be separated, now that they are joined together, is a 


difficult question to decide. The State was present 
before the city. The city is an afterthought and an|) MONEY AWAITING CLAIMANTS AT THE 
aftergrowth.” ADMIRALTY. 
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Discussing State legislatures, the writer says they 
“have made themselves more and more meddlesome| The British Admiralty have now issued a blue 
in the affairs of municipalities. To settle some | book containing the names of some 2,000 to 3,000 per- 
grudge, to ‘strike’ vested wealth for large sums by | Sons who are entitled to, but who have not claimed 
means of blackmail, to reward party men for some | their share of, the prize money, the result of captures 
political service, the legislature, without warning, | during the Chinese war in 1856-60, which is now 
passes a bill changing the legal or institutional sys- | awaiting distribution by the Admiralty. 
tem of a city. The municipal government is a deriva-| The sums vary in amount, some shares are as 
tive creation—it is the absolute creature of the | much as £66, while others are only tod. 

State—and the legislature, except as it has been 
limited by the Constitutional Convention, makes laws 
at will in reference to cities. It grants the charter,| The primary title to all property, whether taken 
amends the charter, and by ‘special’ and ‘general’|on land (booty) or sea (prize) is in the sovereign. 
laws is almost everywhere free at each session to|Lord Brougham said: “The prize is clearly and dis- 
make, unmake and remake the government of any’ tinctly the property of the crown, * * * the sov- 
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ereign in this country, and the executive government 
in other countries, in whom is vested the power of 
levying the forces of the State, of making war and 
peace, is alone possessed of all property in prize, is 
a principle not to be disputed. It is equally incon- 
testible that the crown owns this property absolutely 
and without control, that it may deal with it at its 
pleasure — may keep it for its own use. 

“ What really happens is that the captors have to 
get the prize pronounced upon by a prize court as 
soon as possible, as, until the prize court has pro- 
nounced upon it, the prize is in abeyance.” 


PAE EAS ‘eae 
THE LATE E. ELLERY ANDERSON. 


Elbert Ellery Anderson, long known in New York 
city as a lawyer and leader in independent Demo- 
cratic poutics and tariff reform, died suddenly Febru- 
ary 23d of heart disease at his residence, No. 11 West 
Thirty-eighth street. 

Mr. Anderson had been ailing for the last six 











E Ellery Anderson: 
[Courtesy of N. Y. Herald.] 


months with symptoms of cardiac asthma, but was 
apparently well all day Monday, and remained up to 
a late hour that night talking with his family, says 
the New York Herald. Soon after five o’clock his 
wife was awakened by hearing him gasp for breath. 
She immediately aroused her sons, J. Chauncey and 
Henry J. Anderson, and the family physician, Dr. 
Samuel Lambert, was sent for, but before he arrived 
Mr. Anderson was dead. 

Mr. Anderson is survived by a widow, who was 
Miss Augusta Chauncey, daughter of the late Rev. 





Dr. P. S. Chauncey, of St. James’ Church, and th 
two sons above mentioned, who were associated with 
him in the law firm of Anderson, Pendleton & Ap. 
derson, of the Broad-Exchange Building. 

Mr. Anderson was born in New York city Octobe 

11, 1833. His father was professor of mathematics 
in Columbia College. His early education wa 
gained in Europe, and he traveled extensively there 
On the return of the family here he entered Har. 
vard and was graduated there in 1852. Two year 
later he was admitted to the bar. 
In the spring of 1862 he volunteered with the 
| Twelfth New York militia regiment, after the re 
_treat of General Banks in the Shenandoah Valley, 
and went to the front with that command as major, 
He was captured by Stonewall Jackson just before 
the battle of Antietam at Harper’s Ferry, but was 
immediately released on parole. After the war he 
resumed the practice of law, as a member of the firm 
of Anderson & Man, which continued until 1890. 

In 1871 he was identified with the Committee of 
Seventy that overthrew the Tweed ring. In 18% 
when John Kelly bolted the nomination of Lucius 
Robinson, at the Saratoga convention and withdrew 
the seventy-two Tammany delegates, Mr. Anderson 
alone denounced the resolution approving the course 
and left the Tammany organization. 

An original member of the Reform Club, he served 
for several terms as its president, and was devoted 
to the advocacy of tariff reform and prominent in 
the movement against the free silver heresy. At one 
time he was mentioned as a candidate for mayor, and 
last year was boomed for the nomination for State 
controller. He was appointed a school commissioner 
in 1896. President Cleveland made him one of the 
commissioners to investigate the Union Pacific Rail- 
way Company in 1887. He was a member of the 
Bar Association, the Metropolitan, Reform, Demo- 
cratic, University, Harvard and New York whist 
clubs and the American Museum of Natural History. 

The funeral took’ place on February 26th from 
the Church of Transfiguration. 


entematetilpaepiiom 
DEATH OF JACOB H. CLUTE. 





Judge Jacob H. Clute, former county judge of 
Albany county, died in this city on the 6th inst, 
after a lingering illness. Jacob H. Clute was born in 
the town of Guilderland, Albany county, March 16, 
1827, and was descended from Holland Dutch stock, 
and had always been a resident of Albany county 
except for a period of six months, when he was about 
nine years of age, during which time his parents 
lived in the town of Rotterdam, Schenectady county. 
He was born on a farm and always retained his 
affection for the life of the agriculturist. Until he 
was fourteen years of age he attended the district 
school of his town and then went to Schenectady, 
where he entered the old Schenectady Lyceum, af 
advanced grammar school. At the age of sixteen he 
began to teach school and study law. In 1851 he was 
admitted to the bar and in December of that year 
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[Courtesy of Troy Times.] 
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a law office in Blunt’s building, now the 
Globe Hotel. In 1863 he was elected county judge 
ty the Democrats and four years later was re-elected. 
In 1889 he was again nominated and elected to be 
jndge of Albany county for a term of six years, 
which term expired in 1895. He was a familiar figure 
jn various national, State and county conventions of 
Democrats. Mr. Clute is survived by his widow. 


——>—_———_ 
DEATH OF TROY’S “GRAND OLD MAN.” 


Hon. Martin I. Townsend, the Nestor of the Rens- 
selaer county bar, Troy’s “Grand Old Man,” died at 
his home in that city on Sunday, March 8th, at the 
remarkable age of 93 years. His fatal illness began 
with a cold January 24th, which developed into 
bronchial pneumonia, and since that date there had 
been alternate periods of hope and despondency 
among his many friends. The end came painlessly. 
Mr. Townsend’s birthday came on February 6th, and 
in the early days of his illness he was very anxious 
to live until he should be 93 years old. In his death 
Troy loses one of her strongest and best known 
citizens. He had been a broad man, a strong poli- 
tician, an orator and debater of no mean rank, and 
aman of extraordinary educational ability. Martin 
I. Townsend was born at Hancock, Berkshire county, 
Mass., February 6, 1810. He was one of the four 
children of Nathaniel Townsend. and Cynthia Marsh. 
At the age of six years he moved with his parents to 
Williamstown, Mass., where he was educated in the 
common schools, the academy, and at Williams Col- 
lege, being graduated from the latter institution in 
1833. By reason of his scholarship at Williams Col- 
lege he received the second appointment in the 
literary exercises at his graduation commencement. 
He took his master of arts degree in regular course, 
and in 1866 was honored by his alma mater with the 
degree of LL.D. Before his death he was the second 
oldest living graduate of Williams College. After 
graduation he read law several months in the office 
of David Dudley Field in New York, but went to 
Troy December 1, 1833, and entered the office of 
Henry Z. Hayner as a law student. In May, 1835, 
he became clerk in the office of his brother, Rufus 
M. Townsend, and a year later was admitted to 
partnership with his brother in the law firm. This 
partnership was succeeded by Townsends & Browne, 
Irving Browne being the junior member; then by 
Townsends & Roche, W. J. Roche, who was a law 
student in the office, becoming a partner; later 
Townsend & Roche, Rufus M. Townsend retiring; 
then Townsend, Roche & Nason, when Henry Town- 
send Nason became a member of the firm. When 
the latter became county judge January 1, 1896, the 
Partnership was dissolved, and since that time Mr. 
Townsend had really been retired from active prac- 
tice. In 1836 he married Louisa B. Kellogg, daughter 
of Oren Kellogg, Esq., of Williamstown, Mass., who 
for fifty-four years was a noble companion of the 
deceased. She passed away November 19, 1890. 








Mr. Townsend early entered politics, at first as a 
Democrat. From 1842 to 1845, he was district attor- 
ney of Rensselaer county. He represented the Eighth 
ward in the common council in 1842-43, and again in 
1856-58. He became a Republican when that party 
was organized. He was a member for the State-at- 
large of the Constitutional Convention of the State 
of New York in 1866-67. In 1872, he was the chair- 
man of the New York Republican delegation at the 
Philadelphia convention that nominated Horace 
Greeley. Mr. Townsend was also chairman of the 
New York delegation to the National Republican 
Convention in 1884, when James G. Blaine was 
nominated. Mr. Townsend was chosen by the Legis- 
lature a regent of the university of the State of 
New York to fill the vacancy caused by the death of 
John A. Griswold, and he held that position until 
his death. At the time of his death he was the oldest 
member of the board not only in service but also in 
years. He was elected in 1874 a representative for 
the forty-fourth congress from the seventeenth con- 
gressional district, and was re-elected in the fall of 
1876. He declined another election. His grandson, 
Henry T. Nason, is now serving his second term as 
judge of Rensselaer county. He was appointed in 
1890 by Governor Hill to the Constitutional Conven- 
tion to revise the judicial article to the Constitution. 
He was appointed United States district attorney for 
this district February 6, 1879, the designation being 
made especially with reference to his birthday, which 
was always observed by his personal and political 
friends. 

He was elected to congress in 1875, and made a 
notable record there. His record of seventy years 
of active practice at the bar has rarely, if ever, been 
excelled. From his first entrance in the profession 
he gained an important place, and his wide and 
varied knowledge, not only of the law but of litera- 
ture and human nature, made him a powerful de- 
fender and a strong opponent. As a speaker and 
debater he had few equals, and while vigorous, was 
always: kindly and gracious. He was counsel in 
many celebrated cases and was almost uniformly 
successful. His memory was marvelously retentive, 
and his intellectual strength and acuteness unim- 
paired to the last. He was unquestionably one of the 
greatest characters in the history of Rensselaer 
county, and the mourning at his death is widespread 
and sincere. His life was almost contemporaneous 
with the entire course of the nineteenth century, in 
whose movements he was an active participant, one 
whose courage was never questioned and whose 
long life is an example for the youth of the land. 


a \ en 


Justice George Shiras, whose retirement from the 
United States Supreme Court bench has been an- 
nounced, has presented several hundred volumes to 
the Yale Law School library, some of them very rare 
and valuable. Justice Shiras graduated from the 
academic department of Yale in 1853. 
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Hotes of Cases 


Presumption of Death.— In Matter of the Applica- 
tion of the Board of Education to Acquire Certain 
Lands, etc., the New York Court of Appeals, ap- 
proving the action of the Appellate Division, held 
that the provision of section 841 of the Code of Civil 
Procedure that “a person upon whose life an estate 
in real property depends, who remains without the 
United States, or absents himself in the State, or 
elsewhere, for seven years together, is presumed to 
be dead in an action or special proceeding concern- 
ing the property in which his death comes in ques- 
tion” —relates only to a case where the right to 
possession of real property depends upon the life of 
a third person and has no application to a person 
who is the owner of the property. 


Where a person who owned real estate disappeared 
more than seven years ago, and had not been heard 
from since, it was held, on the application of his 
widow and heirs at law for proceeds of his real 
estate taken under the right of eminent domain, that 
the death of the ancestor was a matter of fact to be 
proved, but that it might be established by presump- 
tive, as well as by direct, evidence. A case in which 
a similar policy was announced was Rogers v. Man- 
hattan Life Insurance Co. of New York, in the 
Supreme Court of California (January, 1903, 71 Pac., 
348). The action was on a life insurance policy, 
where the issue was as to the death of the insured. 
The evidence showed that the insured took passage 
on a steamer plying between certain ports and was 
seen by the officers during the voyage as late as half- 
past nine o'clock in the evening, and tended to show 
that he was not seen leaving the steamer at any of 
the ports and, indeed, was never seen again. It was 
held that a letter written by the insured addressed 
to the -captain, indicating an intention to commit 
suicide by drowning and found in his room on the 
steamer, was admissible as part of the res geste. 
The following extract from the opinion is interest- 
ing as summarizing the state of facts upon which the 
court held a finding of death sufficiently sustained: 


“Appellant further argues that the evidence is in- 
sufficient to justify the verdict, in that there is no 
evidence, direct or indirect, that Rogers is dead; 
that, if there is any evidence of his death, it is merely 
inferential or circumstantial. It is true that there is 
no direct or positive evidence of his death, but such 
evidence is not essential. The jury were instructed, 
at the defendant’s request, that, ‘while the death of 
Rogers is not to be presumed from absence alone, it 
is a circumstance which should be taken into con- 
sideration, with other evidence in the case, and the 
conclusion of life or death arrived at from the whole 
facts or circumstances, including his continued ab- 
sence. The fact of Rogers’ death, as well as the 
time at which it occurred, if it did occur, was a 
question of fact to be determined by the jury from 
the evidence. His letter announcing his intention to 
commit suicide was, in itself, some evidence of that 








intention. It is true that he may have had no such 
intention, but whether he had such intention or not 
was a question to be solved by the jury. The pre 
sumption, in the absence of countervailing circym. 
stances, was that it truly stated his intention; ang 
if he came to the conclusion that life was not worth 
living he was face to face with one of the deadliest 
perils that can beset an unsuccessful and disheart- 
ened man. He had served many years as purser, and 
voluntarily left that employment for the reason that 
additional duties were required of him which he 
thought should not be imposed upon him, and after 
leaving that employment, and not succeeding in find- 
ing other employment, sought to be reinstated, but 
failed. He tried the races, and other forms of 
gambling, unsuccessfully, and for these purposes 
spent money which he obtained from his wife. Upon 
her remonstrance against his gambling he left home, 
and after an absence of three weeks returned at her 
solicitation. There is no evidence that he ever 
gambled before, nor that any controversies arose be- 
tween him and his wife except in relation thereto. 
He was not charged with any criminal offense, and 
was not a fugitive from justice. These circumstances 
tend to show that he did not abandon his wife and 
child to live apart from them in some unknown 
place, but they are consistent with, and render prob- 
able, the purpose of committing suicide expressed in 
his letter. From the date of his disappearance to 
the time of the trial about four years elapsed. There 
was no criminal act or prosecution hanging over 
him to prevent his return, and no apparent reason 
for his continued absence and failure to communi- 
cate with his wife and friends if he did not com- 
mit suicide. It is argued, however, that he may have 
reached the wharf over the rail, or in some way 
reached the shore, and that the writing of the letter 
and his disappearance were for the purpose of 
enabling his wife to collect the insurance money. 
This may be true. But it is also true that many 
suicides leave written statements of their intention to 
destroy their own lives. It also appeared in evi- 
dence that defendant employed a detective, who sent 
a circular containing a picture of Rogers, with and 
without a beard, to the States and Territories, and 
to the various officers throughout the State, and the 
post-offices, and had them posted up throughout this 
wtate, Arizona, Washington, Oregon, and he thought 
in Montana and Idaho, also, and offering a reward 
of $100 for information that would lead to the ascer- 
tainment of his whereabouts, and that his efforts 
were unsuccessful.” 

In cases of this character care must be taken, as 
was intimated in the New York case, to insist upon 
some evidence of satisfactory character to raise the 
presumption of death. As the Court of Appeals said, 
“facts must be disclosed which will raise such pre- 
sumption.” On the one hand, it would be unjust to 
require absolute demonstration of the death of the 
insured in a life insurance policy, or of an ancestof 
or testator, before his beneficiaries could receive what 
was intended for them. On the other hand, it must 
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be remembered that if an ancestor or a testator be 
not actually dead any proceedings taken for the ad- 
ministration of his estate are, as against him, abso- 
ately void. Scott v. McNeal (154 U. S., 34), which 
overruled the doctrine of the New York case of East 
River Savings Institution v. Roderigas (63 N. Y., 
go). —N. Y. Law Journal. 


—_————+ —__—_ 


tried cases upon the calendar as with us, and the 
courts seem to keep fairly up with their work. The 
appeals are far less in number, mainly owing to the 
fact, as already noted, that the justices themselves 
regulate the procedure upon the trial and seem to be 
anxious only to get at the facts in each particular 
case, waiving aside all quibbles and technicalities. 
The barristers seem to be imbued with this same 
spirit and do not attempt to interpose frivolous 
objections. There are many admirable features in 
the English system of procedure which we might 
To the Hon. John J. Freedman, Justice Supreme | well adopt. While it is true that they still cling to 
Court, County Court House, City: | the old forms of pleading which contain unnecessary 
My Dear Junce—lI desire to thank you for the verbiage so that the preliminary steps are unduly 
public spirit which you have shown and the intelli- 


prolonged, yet when they come to the trial it is 
gent manner in which you have handled the serious short, sharp and decisive. They have recognized the 
question of “ The Delays in the Administration of 


disadvantage of requiring unanimous verdicts from 
Justice,” as set forth in your communication to the 


juries, as you point out, and a majority of two- 
commission appointed by the governor, published in| thirds is sufficient to render a verdict. 
the Law Journat. I have perused the same with| Coming back to New York, I heartily concur in 
great interest, and was particularly impressed with| your suggestions with regard to special counsel for 
the statistical information which you set forth show- | trial of cases. There are comparatively few law- 
ing the remarkable increase in our population, indus-| yers who have the necessary experience or ability 
tries, etc. The criticisms which you make in respect| to properly try their cases in court, although they 
to the “Law’s Delays” and the reasons therefor; may excel in other lines of legal work. The conse- 
are fully warranted by the facts, and you have pre-| quence is that the time of the court is frequently 
sented the same in the most impressive manner.|taken up by attorneys who do not understand the 
Some of the remedies suggested are novel in char- way in which to present the facts or think that they 
acter, but I am sure that anything of the kind would, must object to every question asked by the other 
be welcomed by the bar, as affording some possible; Side. This not only delays the trial of the action, 
measure of relief. The fault lies largely with the| but imposes a needless task upon the trial judge in 
failure of the legislature to enact necessary laws| settling the case on appeal. This evil is not con- 
or provide for further constitutional amendment, | fined, however, solely to the trial courts. Lawyers 





Correspondence. 








largely owing to the general apathy which seems to 
prevail on the subject. Although the lawyers are 
loud in their denunciation of the present condition, 
there has been heretofore no intelligent means sug- | 
gested or devised and no concerted action taken to) 
remedy this growing evil. | 

I can fully indorse what has been said by Mr. | 
John E. Parsons, whom you quote in your communi- | 
cation, as I have myself witnessed the trial of cases | 
in both England and Scotland, and studied their | 
system of procedure which is different from ours. | 
In Great Britain far more latitude is given in the 
examination of witnesses and it is very rare to hear 
an objection raised on the ground that the question | 
is leading or that it is incompetent, irrelevant and 
immaterial. Very few exceptions are taken to the 
tulings of the judges, and appeals are never urged 
on points of mere practice or procedure. The 
judges there assume far greater functions than our 
judges do and practically control the admission or 
rejection of evidence without objection from either 
side. At first sight it seems somewhat arbitrary 
and opposed to our ideas of justice. But, neverthe- 
less, after a careful study of their system as com- 
pared with ours, I am satisfied that the results 
reached are generally in conformity with truth and 
equity, and certainly causes are more expeditiously 
disposed of. There is no such accumulation of un- 





frequently think that it is incumbent upon them to 
load down their briefs with long quotations from 
authorities or cases which have little bearing upon 
tthe point at issue, and only serve to protract the 
litigation and consume the time of the judges sttting 
on appeal. This is well illustrated in the case of 
Stevens v. O’Neill (169 N. Y. 375), where the Court 
of Appeals sharply criticises and condemns this prac- 
tice. A quotation from the opinion in that case may 
not be inappropriate here. 

“Our rule requires each party to ‘briefly state 
upon his printed points, in a separate form, the lead- 
ing facts which he deems established, with a refer- 
ence to the folios where the evidence of such facts 
may be found’ (Rule VIII). This necessarily ex- 
cludes from every brief prepared for use in this 
court lengthy quotations from the evidence, particu- 
larly in a case of unanimous affirmance where the 
Constitution prohibits a review of the facts. The 
rule calls for the facts, not the evidence. Even in 
stating the facts deemed established, except in two 
classes of cases, only those facts should be mentioned 
which are either specifically found, or are presumed 
to have been found, according to the rules governing 
appeals to this court. The excepted cases are, first, 
where there is a reversal by the court below, sec- 
ond, where there is an affirmance, but it is not 
unanimous. and it is claimed that there is no evi- 
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dence whatever to support a fact which is necessary | 


to sustain the judgment. In all cases every fact! 
stated should be fortified by a reference to the! 
folios of the appeal book where the evidence to sup- 
port it may be found, for the rule so requires, and, | 
unless it is complied with, the statement of such) 
slight value that the judges are frequently compelled 
to disregard it and laboriously discover the facts 
for themselves by reading the entire record. This 
involves great labor, which, in most cases, might 
be avoided by a careful observance of the rule. 
Even when the affirmance is not unanimous, counsel 
should not state, as established facts, whatever 
allegations they may think are supported by the| 
weight of evidence, provided there is some evidence | 
which, when reasonably considered, would support 
the opposite view and from the form of the decision | 
the presumption is that the trial tribunal found | 
accordingly. 

“Extended quotations from authorities have no 
place in the points, which, after stating the facts 
fairly, should set forth the positions insisted upon 
by counsel, the heads of the argument and the au- 
thorities relied upon to support it. When every 
lawyer wrote his points with a pen there was no 
occasion for complaint in this regard, but since the 
use of stenographers has become general the evil 
has grown until it is so serious that repression is 
necessary. We feel assured that these suggestions 
will be sufficient and that we shall not be compelled 
to make a hard and fast rule upon the subject and| 
to provide for its violation by an appropriate pen- | 
alty. We have been led to make these observations, 
not simply by this case, but by many, of which this ' 
is an example.” 

It may be impossible for us to adopt the English | 
system in the division of attorneys into two classes, 
such as solicitors and barristers, although it has 
been intimated that there are lawyers in New York 
who are solicitors in the sense of soliciting cases 
and are sometimes known as “ambulance-chasers.” 
But there are attorneys here specifically fitted by 
training and experience and possessing those mental 
qualities which are absolutely requisite in a jury 
advocate, who should be employed constantly in the 
trial of cases. 





As you truly say: “ Even if an attorney were com- 
pelled to engage the services of another to try a 
case for him, while otherwise engaged, the compli- 
ment would probably be returned in case of the in- 
ability of the other to try a case at the appointed 
time. By and by the co-operation would include a 
circle of attorneys. 

The aboltion of the privilege recommended would, 
in the course of time, have other beneficial results. 
It would induce a number of good practitioners to 
devote almost their entire time and abilities to the! 
trial of cases in certain parts of the courts and to 
accept retainers for that purpose on short notice 
and for a reasonable compensation, and the conse- 
quences would be that a considerable number of 








cases would be better tried than they are now, and 
in less space of time. At present almost every attor- 
ney considers himself pre-eminently qualified to try 
his cases, even if he tried but few cases, or, perhaps, 
none before, and the consequence is that much yaly- 
able time is unnecessarily consumed. An inexperi- 
enced attorney will make objections upon objections 
and take exceptions upon exceptions, and make 
motions upon motions to strike out without the 
slightest benefit to his client and constantly pro- 
claim, when admonished of the futility of his course, 
that his sacred duty to his client compels him to 
do so.” 

Sometime ago I addressed a letter to the New 
York Law Journal on this subject suggesting divis- 
ion of labor among attorneys and the employment 
of special counsel for trial of causes. But, although 
the matter has been agitated for years, nothing 
definite has come of it. The number of lawyers has 
so greatly increased within the past few years, in- 
cluding good, bad and indifferent, that there seems 
to be a lack of homogeneity and there is very little 
esprit de corps. Each attorney seems to think only 
of his own individual interests, and is unwilling to 
co-operate with other lawyers. Possibly the ex- 
planation may be found in the fact that the so-called 
“trusts” have absorbed so many of the smaller 
business concerns that the lawyer finds himself 
deprived of many of his clients and has to fight for 
the few that are left, and is unwilling to run the 
risk of losing one of them. But in all this multi- 
tude of lawyers surely some can be found who have 
a high regard for the ethics of their profession and 
in whom confidence can be placed by their brother 
attorneys. 

To sum up then, it would seem to me, looking at 
it not only from the lawyers’ standpoint, but also 
with regard to the benefit to the community at large, 
that reforms might be instituted along these lines: 

First. Increase the number of judges and also 
the number of Special, Trial and Appellate parts of 
the courts. 

Second. Raise the standard of requirements for 
admission to the bar so as to limit the number of 
callow youths who are each year swarming into the 
profession. 

Third. Regulate the practice and procedure s0 
as to do away with technicalities and simplify mode 
of trial. 

Fourth. Institute a new court for the trial of 
negligence and accident cases and thereby relieve 
the general calendar. 

Fifth. Revive the old distinction which formerly 
prevailed between attorneys and counsellors and 
allow only those to appear in court on the trial of 
cases who have had an experience of at least ten 
years at the bar, and require them to pass a special 


|examination in order to receive a certificate or li- 


cense for this purpose. 


If something can be done along these lines and 
in accordance with the most valuable suggestions 
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contained in your paper, I am sure that the result | must always be identified, that monstrous failure of 
will be of the greatest possible advantage, both to| justice perpetrated by a high French court, on De- 
lawyers and litigants and the public generally. cember 21, 1894, which for five years convulsed 

Faithfully yours, | France. The author, however, places the tragedy in 
Gitpert Ray Hawes. | the clerico-educational world and ignores the army, 
New York, January 20, 1903. |and besides the pardoning of the victim of injustice, 
| Simon, the Jewish schoolmaster, secures his rehabili- 





a 





Rew Books and Rew Laitions. 


The Encyclopedia of Evidence. Edited by Edgar 
W. Camp. Vol. 1. Abandonment to Assault and 
Battery. Los Angeles: The L. D. Powell Com- 
pany, 1902. | 
This is the first volume of an ambitious work, the | 

publication of which adds another to the formidable | 

list of encyclopedias. According to the preface, it | 

is intended to present in ten volumes, of about a} 

thousand pages each, the rules of law relating to) 

evidence as fixed by the courts of final resort, to- | 
gether with the decided gases, in such form that | 
they shall be ready for instant use when wanted. | 

In its publication, the publishers disclaim any inten- 

tion to compete with other encyclopedias; they | 

rather desire to supplement all others, treating not 
all substantive law or procedure, but confining the 
work to the evidential side alone. By this means it 
is hoped to cite more cases and differentiate them 
more minutely than would be possible to those 
works whose scope embraces the entire field of law, 
procedure and evidence. For instance, in the article | 
on “Admissions,” the author states 780 proposi- | 
tions, to which are added 7,072 citations of cases. | 
It is also the aim to give information on subjects | 
that the practitioner has difficulty in finding in 
other places. For example, the little eight-page ar- 
tile on “Age,” which has 132 citations. The article 
on “Ambiguity” has 31 pages and 947 citations. As 
to its scope, the editor says: “The limits of this 
work cannot be precisely determined by definition of 
the word ‘evidence,’ but must be fixed by the use 
and want of lawyers in the investigation of matters 
in litigation. The effort will be made to include all 
for which a lawyer would naturally examine books 
on evidence and to exclude all for which he would 
more naturally turn to others.” It is intended, as 
nearly as possible, to bring citations down to the 
date of publication and to cite the late and latest 
cases not only from the official reports but also the 

National Reporters’ system, the American Decisions, 

American Reports, American State Reports and 

Lawyers’ Reports Annotated. The work appears to 

be very well done, and if the undertaking shall be 

completed in the manner in which it has been begun, 
the Encyclopedia of Evidence cannot fail to justify 


tation in a legal as well as in a moral manner. It 
seems quite evident that Zola would fasten the crime 
of 1894 upon the church and not on the army. His 
argument may be thus summarized: The army is 
necessary. Reorganize it. The church is unneces- 
sary. Annihilate it. Those who admire Zola will 
certainly read “ Truth” with interest, and there are 
doubtless many who will pronounce it his strongest 
work, despite its prolixity. 


a on 


Literary Hotes. 


The Review of Reviews for March opens with an 
editorial tribute to the late Dr. J. L. M. Curry, the 
veteran leader of the movement for popular educa- 
tion in the South. In the same magazine, Mr. 
George Perry Morris reviews the long public career 
of the late ex-Senator Henry L. Dawes, of Massa- 
chusetts, the steadfast friend of the American In- 

ian. “The Sultan of Morocco and His Present 
Troubles,” is the subject of an article by Dr. Talcott 
Williams, which embodies full and accurate infor- 
mation regarding political and social conditions in 
Morocco; Mr. Walter Wellman describes the work- 
ings of the United States Steel Corporation’s great 
profit-sharing and _ stock-distributing plans; there 
is a character sketch of the Hon. George B. Cor- 
telyou, the first secretary of the department of com- 
merce and labor, by Mr. H. B. F. Macfarland; Dr. 
J. M. Buckley describes the methods by which the 
Methodist Episcopal Church has raised its “ Twenty- 
Million-Dollar Fund,” to celebrate the opening of 
the twentieth century; Mr. Winthrop L. Marvin 
sketches the recent remarkable progress of Germany 
as a shipbuilding nation; “ The Lumber Industry of 
the Pacific Coast” is described by Alvin Hovey- 
King; Mr. Thomas C. Martin gives the latest infor- 
mation as to “Long-Distance Power Transmission 
in Canada,” and the work of the first federal parlia- 
ment of Australia is reviewed by the Hon. Hugh H. 
Lusk. Other important topics of the day are editori- 
ally treated in “The Progress of the World,” in the 
cartoon department, and in “ Leading Articles of the 
Month.” 


The March Lippincott’s Magazine contains a new 
novel by the author of “Fruit Out of Season.” 
This, Mary Moss’s latest story, is called “ Julian 





its creation. The mechanical part is also excellent. 


Truth. By Emile Zola. Translated into English by 
Ernest A. Vizetelly. New York: John Lane, 
1903. 

This novel, the last work from Zola’s prolific pen, 
embodies the “cause celebre” with which his name 


Meldohla,” and Lippincott’s is again so fortunate as 
ito secure it. It is a story of society, yet having a 
curious element not met with in the usual society 
|novel. It is handled with the characteristic breezi- 
|ness and refreshing vigor that was a strong feature 
|in Miss Moss’s earlier work, and critics predict for 
her a future of no ordinary kind. There are nine 
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short stories in the March Lippincott’s of pleasing 
variety and by many names well known in 
magazinedom. 


The Cosmopolitan Magazine for March contains a 
number of noteworthy articles. “The Police Sys- 
tems of Europe,” by Avery D. Andrews, formerly 
police commissioner of New York, embodies many 
of the results of the investigations of the author on 
his recent official visit to Europe, where he went to 


It is capitally illustrated. “The Selection of a 
Home,” by Clarence A. Martin, professor of architec- 
ture at Cornell University, is the first of twelve ar- 
ticles on the general subject of “ How to Administer 
a Household.” Louise Parks Richards contributes 
an interesting personal sketch of the great painter, 





—$———. 


“Water Fowl,” by Leonard C. Sanford and T, §., 
Van Dyke. The illustrations will be by L. A, 
Fuertes, A. B. Frost and C. L. Bull. Next to quail, 
more sportsmen are interested in water fowl in 
general and duck in particular than in any of the 
game birds that tly. Therefore this volume will be 
looked for eagerly for mamy good reasons, chief of 


| which being that the subject never before has been 
| adquately treated. Dr. Sanford is a practical sports- 


: . . |man, and therefore knows what sportsmen 
study the police systems of the leading countries. | : P “a0 


read. He has handled the subject from the sports- 


|men-naturalist point of view and made a most enter- 


with James Brooks Dill, the prominent corporation | 
lawyer, and Edward Henry Harriman, the Western | 


Railroad Czar. 


Elbert Hubbard, in an article on “A| 


Gladiatorial Renaissance,” makes out a strong case | 


against football as it is played to-day, and Tom 


Masson discusses how many men a girl should be’ 


engaged to before she marries. “The Woman of 
Fifty,” by Mrs. Wilson Woodrow, deals with the 
victory of modern woman over her hereditary 
enemy, Time. Other articles are: “The Young Na- 
poleon,” by Field Marshal Viscount Wolseley, K. P.; 
“Mankind in the Making,” by H. G. Wells; “ Insur- 
ance as a Profession,” by Charles F. Thwing, LL. 
D., president of the Western Reserve University, 
and “Beauty in the Modern Chorus.” The March 
Cosmopolitan also contains four complete stories in 
addition to Henry Seton Merriman’s new noyel, 
“Berlasch of the Guard.” 


Stewart Edward White has written a series of 
“Blazed Trail” stories for McClure’s, in which will 
again appear many of the characters that made his 
“Blazed Trail” the big book it is. The first of the 
stories, “The Scaler,” appears in the March num- 
ber. Here we meet again the crafty and unscrupul- 
ous, but capable woods firm of Morrison & Daly, and 
two new acquaintances —the “ Rough Red” and the 
“Scaler” Fitzpatrick — and readers of the book will 
not be disappointed in them. The Michigan lumber 
Jack is a man White knows as no other writer 
to-day. 


Frank H. Spearman contributes to the March 
McClure’s a typical McClure character sketch, 
“ William — Tamer of Men.” John L. Whitman, the 
jailor of the Cook county jail, Chicago, is surely a 
man after his author’s heart. Whitman’s career has 
indeed been a heroic one, and it is good to read of it 
from the pen of this matchless teller of railroad 
stories, whose heroes are of the same stamp as this 
simple, fearless, upright man who has won the 
respect of the largest body of prisoners in the world. 


The next volume to be issued in the American 
Sportsman’s Library, which Caspar Whitney is ed- 
iting for The Macmillan Company, will be that on 





taining as well as attractive book. T. S. Van Dyke, 
whose name is a household word with the sportsmen 
of the East, as well as of the West, gives a most 
interesting chapter on the varieties of wild fowl of 


Von Lenbach. Two other character sketches imi Pacific const. 


Many interested guesses are being made as to the 
authorship of the anonymous novel, “The Life 
Within,” just issued by the Lothrop Publishing Com- 
pany. The majority of those who write letters to 
the publishers and who take up the discussion in 
the newspapers, attribute it to a woman, although 
some believe the finished style and dramatic quality 
of the tale point to an experienced man of letters, 
Meanwhile the book is being carefully read and 
widely discussed and has every appearance of taking 
its place as one of the notable novels of the future 
season. 


Although Mr. Harry Leon Wilson’s very popular 
story of the West and of New York life, “The 
Spenders,” appeared nearly a year ago, it is selling 
more briskly than ever. Two thousand copies were 
sold in one day this present week. The book bids 
fair to be one of the leaders in the coming fall 
season. 


The Macmillan Company is opening the new year 
with the announcenient of the following books for 
early publication: Vogel’s “ Practical Pocket-Book 
of Photography,” edited by E. C. Conrad, F. C. S., 
with illustrations and index; “ Highways and By- 
ways in London,” by Mrs. E. T. Cook, with illus- 
trations by Hugh Thomson and F. L. Griggs; 
“ Egypt,” painted and described by R. Talbot Kelly; 
“Ancient Athens,” by Ernest Arthur Gardner; 
“ Rome and Reform,” by T. L. Kingston Oliphant, 
in two volumes; “A Week in a French Country 
House,” by Adelaide Sartoris, illustrated by Lord 
Leighton, P. R. A.; “ Bethlehem: A Nativity Play,” 
by Laurence Housman; “Jena Glass and Its 
Scientific and Industrial Applications,” by Dr. H. 
Hovestadt, translated and edited by J. D. Everett, 
M. A.; an edition de luxe in three volumes of “ John 
Inglesant: A Romance,” with a portrait from 4 
drawing by F. Sandys; “ Matthew Arnold’s Note 
Books,” with a preface by the Hon. Mrs. Wode- 
house, and a portrait; “ Who’s Who for 1903,” an 
annual biographical dictionary, in its fifty-fifth year 
of issue; “The Poetical Works of John Keats,” 
edited with introduction and memoir by Walter S. 
Scott, revised by George Sampson; “Around the 
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World Through Japan,” by Walter Del Mar; 
Robert Louis Stevenson’s “ Treasure Island,” edited, 
with notes and an introduction, by Hiram Albert 
Vance, Ph. D.; “An Elementary Treatise on the 
Mechanics of Machinery,” with special reference to 
the mechanics of the steam engine, by Joseph N. 
Le Conte; “ The Boy’s Iliad,” by Walter Copeland 
Perry; “ Life of Queen Victoria,” by Sidney Lee, | 
editor of “ The Dictionary of National Biography.” 


The Lothrop Publishing Company, of Boston, 
will bring out on February twentieth, two strong 
pieces of fiction: “ Clivedon,” Kenyon West’s his- 
torical romance of Chew House, Germantown, in 
the Revolutionary days, and Frederick W. 
Eldridge’s satirical novel of society life, “ A Social 
Cockatrice,” a vidid arraignment of fashion and 
folly in plutocratic circles, with a heroine whose 
striking personality and brilliant, though heartless, 
adventures in climbing into the most exclusive 
circles, make fascinating reading 


The February number of the North American 
Review is fully worthy of the high reputation of 
that great periodical for the timeliness and authority 
of its discussions of questions that hold a prominent 
place in the public mind. Thomas F. Ryan, the 
well-known leader in financial and industrial affairs, 
points out “The Political Opportunity of the 
South.” Mark Twain contributes the third install- 
ment of his humorously critical comment on Chris- 
tian Science. W. L. Scruggs, formerly United 
States minister to Venezuela, discusses “ The Origin 
and Import of the Monroe Doctrine.” Brander 
Matthews writes in an entertaining way on “ The 
Art of the Dramatist.” Mrs. Lillian M. N. Stevens 
shows “ Why the Army Canteen Should Not ‘e 
Restored.” Charles Johnston describes “ Macedo- 
nia’s Struggle for Liberty,” and the prospects of its 
success. Brewster Cameron tells of “ The Industrial 


of the manuscript that his already wide reputation 
and great popularity is likely to be much enhanced 
by it. The novel is likely to be ready for publication 
during the spring. Its title has not yet been decided 
upon. 


Mr. Winston Churchill is now preparing his 
fourth novel for the press, and his publishers, The 
Macmillan Company. hope that it will be completed 
in time for publication before the summer opens. 
They promise early information as to its contents 
and its title, but no definite news about it has yet 
been forthcoming. 


A new volume from Mr. James Jane Allen is 
promised by The Macmillan Company sometime 
during the spring. Definite details about it have 
not yet been issued, but his publishers look upon 
it as likely to prove the most important novel that 
Mr Allen has yet written; and they also tell us that 
it will be in many respects a departure from the cur- 
rent school of American fiction. 


Mr. Jack London, the author of the “ Children of 
the Frost,” is an ardent student of sociology and 
has lately been spending some time in the east end 
of London busy in observing life there. He dresses 
as an American sailor looking for employment and 
carries little or no money. Just now he is living in 
a bungalow, near San Francisco, with an outlook 
over the Golden Gate. 


Mr. A. E. Mason, author of “The Four 
Feathers,” was a collaborator with Andrew Lang 
in “ Parson Kelly.” In Sidney Lee’s opinion, as 
expressed in the London Academy recently, “ The 
Four Feathers” is one of the two most interesting 
books of the past year. Mr. Mason has ten novels 
to his credit. The last four, “ The Philanderers,” 
“The Courtship of Morrice Buckler,” “ Miranda 
of the Balcony” and “The Four Feathers” have 








Crisis in the Philippines,” and explains the remedies 
which should be applied by congress. 
article of his series on the 
Triple Alliance,” Mr. Sydney Brooks presents an 
interesting study of the character of the king of 
Italy. A feature of special interest is a poem by 
Louise Morgan Sill, entitled “ Out of the Shadow.” 
The Rev. Dr. Washington Gladden is the author of 
an eloquent tribute to the late Phillips Brooks, 
whom he regards as the highest and finest example 


been published by The Macmillan Company. 


In the third | 
“Monarchs of the 


There are four papers varied in theme in the 
“ An Unwritten Chapter of 
‘Les Miserables,’” by Victor Hugo’s brother-in- 
| law, Paul Chenay; “ Wave-Motors,” by John E. 
| Bennett; “ A West African Trading Station in the 
Niger Delta,” by J. W. Davies, and “ Chronicling 
Small Beer,” by Dr. Charles C. Abbott. 


| “The Chameleon,” by James Weber Linn, will be 


| February Lippincott’s. 


| 
| 





of Christian manhood which this age has brought) published by McClure, Phillips & Co. sometime in 
forth. Judge W. J. Gaynor advocates “ A Govern- | February. It is a profound story, told with charm- 
ment of Laws, Not of Men.” Howard S. Gans, | ing lightness. 
assistant district attorney under Mr. Jerome, replies | : ; vt 
to Judge Gaynor’s article in the January number,| Robert E. Peary’s article, The Last Years of 
on “The Lawlessness of the Police,” and Henry | Atctic Work,” which ss printed » the February 
James contributes the second part of his novel, |McClure’s, is splendidly optimistic over the out- 
“The Ambassadors.” |come of the siege of the pole. The author not only 
| predicts that the pole will be won, but states pre- 
Mr. Charles Major has been writing a novel in an/| cisely how. This is characteristic of Lieutenant 
entirely different field from anything that he has| Peary, and the same enthusiasm infuses every line 
hitherto attempted, and his publishers, The Macmil-| of his article, which is a narrative of the expedition 
lan Company, believe from what they have seen | on which he discovered and founded the north cape 
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of Greenland — with little doubt the northernmost | gether delightful kind of literature in his hands. 
land in the world. Here he lets himself out, indeed, | The book makes a series of essays and sketches ful] 
and his description of how it feels to set one’s eyes | of charm and is enriched by a frontispiece picture 
on land no human being has ever seen before, is one | of Mr. Stoddard reproduced from a painting and 
that readers of Lieutenant Peary’s story will not here for the first time printed. 


forget. as 


The table of contents of the February McClure’s | Legal Hotes. 
is a long and brilliant one. It would not be easy | 
to pick “pe. all the agen of -_ a wed Governor Durbin, of Indiana, has asked the legisla- 
ere etter or more varied reading than one | ture to pass a law which will require the State to 
will find here. Of the new features for 1903 most | : ‘ : ‘ , 

; rthy is Will H. Low’ ‘ficently ill | design and patent a special type in which all bills 
pan aie pCa Fa he ‘. cuaee one ~< inting | Presented to the legislature shall be printed. His 


, : : F | purpose is to prevent fraudulent work in th 2 
in America,” dealing with “The Fathers of he pr > ae 
A , Art.” The list begi iy Seavert and | grossing or copying departments of the general as- 

sore ¢ oe See WY eS |sembly. The Governor’s measure would mean the 


Jonathan West, and ends with the great Gilbert elimination of the engrossing department, meaning a 


Stuart. It is delightful reading. saving to the State of almost a hundred dollars a 
The subjects of character sketches in the | day during the meeting of the legislature. 


February Review of Reviews are Mrs. Alice Free-| 


man Palmer, the former president of Wellesley Col- | Associate Justice Shiras, of the United States Su- 
lege and for many years an active leader in philan- | Prem Court, has availed himself of the privilege of 
thropic and intellectual movements, whose career | “tiring at the age of seventy, after having served ten 
is reviewed by Mr. George Perry Morris, and the years on the bench as a federal judge. His resigna- 
Hon. Abram S. Hewitt, New York’s greatest citizen, | tion took effect on February 24th, on which date 
of whom Edward M. Shepard writes a discriminat- | iS successor, Judge William R. Day, of Canton, 
ing estimate. | Ohio, took office. Justice Shiras had been eligible 
; | for retirement since October roth last. He was ap- 

The first novel on the January list of the Lothrop pointed by President Harrison in June, 1892, to suc- 
Publishing Company, of Boston, is Mr. George) ceed the late Justice Bradley, but did not qualify 


Cary Eggleston’s picturesque romance, “The Mas-| until the beginning of the October term of the court. 


ter of Warlock.” This story, which has been suit- For several years he had not enjoyed good health 

ably and handsomely illustrated by the well-known |and had made no secret of his intention to retire as 

artist, Mr. C. D. Williams, is full of charming) .4on as he could do so consistently with the orderly 

delineations of southern life, with which Mr. Eggle-| .onduct of his share of the duty of the court. 

ston’s readers are familiar in “‘ The Carolina Cava- | 

lier” and “ Dorothy South,” and also full of vivid| The New York Court of Appeals, in the proceed- 

war scenes and characters, the earlier years of the ings against the New York and Harlem Railroad 

civil struggle being depicted from the southern; Company, and the New York Central and Hudson 

point of view, but without the least unpleasant bias. | River Railroad Company, holds that the corporations 
| 


This is clearly Mr. Eggleston’s most effective work | mentioned cannot be held responsible for damages 
in his widely acceptable studies of the south. accruing to property in Park avenue, New York city, 


; , ee et through the elevation of the tracks of the companies 
The central figure in Churchill Williams’ striking | running slong the street from Harlem south. Heat 


story, “ The Captain, = General Grant. He domi | Muhlker and others sought to recover from the rail- 
nates the whole narrative, and no such impressive | ‘ ; : : 
: |road companies damages which they allege their 
presentation of the great leader has before appeared < ; 
. : oe. : |property sustained through the construction of the 
in fiction. Mr. Williams has spent time, money and |_. oe She ; ; 
. : viaduct. The prevailing opinion of the court is writ- 
research upon this wonderful American personality, 


and his history fairly throbs, while Grant moves and ee ee ee ap tomy bee : . 
has his being before the eyes of the enthralled ut Po ad 


d opinion says: 
sa asa “Tt is urged that the act under which the viaduct 

The Lothrop Publishing Company, of Boston, | was constructed is unconstitutional, and hence that 
will bring out at once a volume of essays of excep-|the defendant need not have obeyed its commands. 
tional interest. ‘“ Exits and Entrances,” by Charles| That question was considered and passed upon by 
Warren Stoddard, whose “ South Sea Idyls” is one|this court in the Fries case, every member of the 
of the little classics of American literature. Mr. | court agreeing that the act was constitutional. We 
Stoddard in this book gives personal reminiscences | still think that the State had the power to make this 
of interesting literary figures like Kingsley, George | improvement, as it did, without compensation to the 
Eliot, Stevenson, Bret Harte and Mark Twain, | abutting owners. Undoubtedly the State had also the 
writes prose poems of travels as fascinating as | power to provide in the act for compensation to abut- 
Heine’s “Reisebilder,” or treats his experiences | ting owners and to apportion the expense incurred in 
in the form of half-fiction and half-essay, an alto- ‘ the acquisition of the easements destroyed upon the 
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defendant and the city of New York, as it apportions the work for which he had been employed had ceased, 
the expense of building the viaduct and making other | or in removing some employe elsewhere perhaps bet- 
changes in the street; and it still has the power to|ter, or equally, qualified and faithful to make a va- 
qthorize the ascertainment of the damages to the|cancy for the relator. We will not impute to the 
abutting owners through its Court of Claims and pro- | legislature the intention to sanction such an urneces- 
yide for their payment, and it may well be that it| sary injustice, or the absurdity of intending to sad- 
would be equitabie for it to do so. But that it pos-| die an unnecessary employe upon the city.” 

sessed the street, as it did, for the benefit of the pub- 
je, in the manner that it did, compelling abutting Anton Eilers, by his will, directed that after his 
owners to bear so much of the burden of improve- death the employes of the Eilers & Becker Leather 
ment as resulted from the partial destruction of their| Company should be paid certain sums, graded 
asements of air, light and access, we have no doubt. | according to the “periods” of such employment. 
Indeed, if, in the judgment of the legislature, it had | Those of five years’ service were to receive $1,000 
deemed wise and just to do so, it could have assessed | each; those of two, and less than five, $500 each, 
the apportion of the expense for the improvement and those of less than two years’ service, $100 each. 
won the abutting owners, instead of placing it all George E. Bright, an employe of the testator’s firm, 
yon the defendant and the city.” objected to receiving the sum of $100, which the 
executors of Mr. Eiler’s will offered him, contend- 
ing that he was entitled to share with those who 
had served more than two and less than five years. 
The claim of the executors was that Bright could 
not come within this class, as his service had not 
been continuous. Surrogate Church, of Kings 
county, on a settlement of the executor’s acounts, 
has given a decision in favor of the employe. He 
said, in part: “ There is no authority which I can 
find directly applicable to the circumstances of the 
present case. The general definition of the word 
‘period’ in reference to time is to refer to a con- 
$3,000 a year. tinuous period, and the question is, therefore, 
whether the testator, in using the expression 
‘ period,’ intended to give it any such definition, or 
whether he simply meant to refer to the term of 
employment. While there is little from which the 
cision of the lower courts, which ordered Chappel’s intent of the Ceapenr con be drawa pon thie sub 
Miiesement in another position paying an equal ject, yet it is evident that the desire of the testator 
salary after he had been discharged because the —s & ab agri the eyes who were i= is 
lice hed been taken down. Judge Gray, who employ at the time of his death and to make the 
wrote the opinion, said: “ The veteran is not vested, ee gS depend a as the length of ther Ne uasonncy 
under the veteran act, with an unqualified right to be That being the case, it seems to me that it is — 

, q g ; ; : 

tetained in the service, whether a position is vacant | terial whether it — goannas pod not, and if the 
which he may be qualified to fill or not. Within a | testator had had in mind an intention to restrict its 


teasonable and perfectly fair construction of the law, | Provisions to persons who had been in his employ 


i. veliven who loses his office through its | Continuously, no doubt he would have indicated it 


abolishment can demand is that he shall not be dis- | 4 the use of the word ‘continnoms. "—N. ¥. 
charged from the public service if there is in any, a 


branch of that service a vacant position with equal | Judge Adams, in the United States Court at St. 
emoluments which he is qualified to fill. The city| 7 oui, recently, sentenced John Fickler, post-office 


was taking down the bridge on which the relator was | annex robber, to ten years’ imprisonment for rob- 


employed and made unnecessary the position of| hing a mail pouch, a life sentence for assauting the 
bridge tenders during the work of its reconstruction. | -arrier, and ten years on a third count for stealing 
Those positions were wholly abolished. The relator unclassified mail. 

suffered from no discrimination in the removal. His ' 

daim that notwithstanding the position of bridge| Judge Pennypacker has the opportunity and the 
tenders on this bridge had been abolished he was| ability to make one of the best governors Pennsyl- 
entitled as of right to be reinstated in his position,| vania ever had. His predecessor made a number of 
or that some other person employed in a similar! blunders, some of them of a serious character, and 
capacity elsewhere in the department should be dis-| his conduct during the coal strike was open to very 
charged, would result, if granted, in accomplishing | severe criticism. Pennypacker’s long service on the 
too gross an injustice. It would result either in im-| bench gave him a thorough knowledge of the laws 
Posing upon the municipality the burden of the ex-| of Pennsylvania and of the State’s legal needs. He 
Penise of maintaining the relator in his position, when has held a high and honorable position in the State 








The New York Court of Appeals has decided that 
the provisions of chapter 742 of the Laws of 1900, 
which authorizes the court to reduce the amount of 
alimony fixed by a final judgment of divorce, ten- 
dered prior to the passage of the act, is unconstitu- 
tional, as contemplating an interference with vested 
rights. This decision was handed down in the di- 
yorce action of Mary W. Livingston against William 
§. Livingston, appellant, in which the court affirmed 
the action of the Appellate Division reversing an or- 
der reducing the amount of alimony from $4,000 to 


The New York Court of Appeals, in the case of 
Robert Chappel, a veteran volunteer fireman, who 
held the position of bridge tender in the department 
of bridges in New York city, has reversed the de- 
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for many years, and goes into the position of chief 
executive of one of the greatest and richest of 
American commonwealths with the respect of the 
people, and with their confidence that he will do 
all in his power to advance the interests of the State 
and spare it from a repetition of those troubles that 
have done it so much injury during the past year.— 
Baltimore American. 


During the reign of Queen Elizabeth (1558) Eng- 
land was noted for the excellence of its wool, and 
an act of parliament was passed prohibiting under 
severe penalties its exportation to any other coun- 
try, in order to maintain the superiority of English 
cloth in foreign markets. To impress the import- 
ance of this measure on parliament and people alike, 
as one of the great sources of national wealth, sacks 
of wool were placed in the house of lords as seats 
for the judges. The seat of the lord high chancellor 
of England at the present day is called the 
“ Woolsack.” 

> 


English ARotes. 


There has been little reduction in the formidable 
arrears of the King’s Bench Division, says the Law 
Journal (London). At the commencement of the 
Michaelmas Sittings there were 873 causes, while 
there are now 845. A year ago there were 928 
causes. 


The Hon. Alfred Deakin, the federal attorney- 
general, recently found a strange man in the 
grounds of his house in Melbourne, says the Pall 
Mall Gazette. This individual stated that his mate 
had, for a “lark,” thrown his hat over the wall. 
The eminent lawyer was so satisfied with the expla- 
nation that he let the fellow go. A few hours later 
the man, who was a notorious burglar, was caught 
red-handed in another mansion. After being taken 
into custody the criminal boasted to the police that 
he had just outwitted “ Deakin, the smartest cross- 
examiner on earth,” and laughed uproariously at 
the recollection. 


Mr. Justice Walton, who presided at a moot in 
Gray’s Inn Hall, is, says the Globe, the first judge 
for some centuries who has presided over one of 
these mimic contests. There are several occupants 
of the bench who served the Gray’s Inn Moot 
Society as “presiding judges ” before they tasted the 
genuine sweets of judicial office. Among them are 
such distinguished judges as Lord’ Alverstone, Lord 
Macnaghten, Lord Davey, Sir Richard Henn Col- 
lins, Lord Justice Romer, Lord Justice Cozens- 
Hardy, Mr. Justice Wills and Mr. Justice Bigham. 
But Mr. Justice Walton is the only living occupant 
of the bench who, while holding judicial office, has 
tried a fictitious case in the ancient hall of Gray’s 
Inn. There was a time when “moots” were an 


some thirty years ago to revive the old Practice, 
is now the only institution of its kind in the legal 
world. 


At the recent bar examinations the percentage of 
success was higher than usual. Only fifteen of the 
eighty candidates in the final examination failed, 
five of the successful candidates being placed in Class 
I and ten in Class II. In Roman Law and Constity. 
tional Law and Legal History the results were not 
favorable; in the former examination twenty-nine 
candidates were unsuccessful out of 115, and in the 
latter thirty-nine out of 113. But the percentage of 
success in Evidence, Procedure and Criminal Lay 
was even higher than in the final examination, 
Only eighteen out of 107 candidates failed, seven of 
the successful candidates being in Class I, and no 
fewer than thirty-nine in Class II1.— Law Times 
(London). 

—— 


Bumorous Side of the Law, 

The Milwaukee Wisconsin publishes the following 
poetical effusion, and its introductory and intermedi- 
ate remarks thereto: 
A Missouri farmer, whose hog had been killed by 
a train, and who imagined himself something of a 
poet, wrote these lines to the company’s claim agent 
for a settlement: 

My razorback strolled down your track 

A week ago to-day; 
Your 29 came down the line 
And snuffed his light away. 
You can’t blame me—the hog, you see, 
Slipped through a cattle gate; 
So kindly pen a check for ten, 
The debt to liquidate. 


He was rather surprised a few days later to receive 
the following: 

Old 29 came down the line 
And killed your hog, we know; 

But razorbacks on railroad tracks 
Quite often meet with woe. 

Therefore, my friend, we cannot send 
The check for which you pine. 

Just plant the dead; place o’er his head 
“Here lies a foolish swine.” 


Senator Mason tells this one: “Out in Chicago 
we have a police justice who was formerly a bat 
tender. Mary Mulcahy was up before him fo 
drunkenness on the occasion of his first appearant 
on the bench. The justice looked at her for! 
minute, and then said, sternly: 





“Well, what are you here for?’ 

“* Plase, yer honor,’ said Mary, ‘the copper pulled 
me, sayin’ as how I was drunk. An’, yer honor, ! 
don’t drink, I don’t drink.’ 

“‘All right,’ said the justice, unconsciously drop 





essential part of legal training in all the inns, but 
the Gray’s Inn Moot Society, which was established 


ping into his old habits. ‘All right, Mary; have § 
cigar.’”— New York Times. 








